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WESTERN WATERSHEDS PROJECT 

IBLA 2021-152 Decided September 30, 2021 

Appeal from a decision by the Field Manager, Hassayampa (Arizona) Field Office, 
Bureau of Land Management, that authorized a weed treatment framework for the 
Horseshoe Allotment that is within the Agua Fria National Monument. The decision on 
appeal was served on the Western Watersheds Project at its address of record more than 
30 days before it filed a notice of appeal in this matter. DOI-BLM-AZ-P03-2020-0001-EA 

 
Appeal dismissed as untimely. 

 
APPEARANCES: Cyndi Tuell, Esq., Tucson, Arizona, for the Western Watersheds Project; 
John Hurst, Esq., Office of the Field Solicitor, U.S. Department of the Interior, Phoenix, 
Arizona, for the Bureau of Land Management. 

 
OPINION BY ADMINISTRATIVE JUDGE JACKSON 

 
Western Watersheds Project (WWP) appeals from a Decision Record (DR) by the 

Field Manager, Hassayampa (Arizona) Field Office, Bureau of Land Management (BLM), 
which authorized a weed treatment framework for the Horseshoe Allotment in 
southeastern Yavapai County, Arizona, and located within the Agua Fria National 
Monument. WWP was served with the DR at its address of record on December 8, 2020, 
and WWP filed its notice of appeal with BLM on January 8, 2020, more than 30 days 
following service of the DR on WWP. BLM moved to dismiss this appeal as untimely. 

 
SUMMARY 

 
An appeal must be filed within 30 days of the appellant being served with the 

decision on appeal. BLM delivered the decision on appeal to WWP’s address of record on 
December 8, 2020, as demonstrated by a United States Postal Service (USPS) tracking 
report. WWP therefore was served with the decision on that date. Since WWP did not 
transmit its notice of appeal to BLM until January 8, 2021, 31 days after it was served 
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with the appealed-from decision, the appeal was not timely filed. We therefore grant 
BLM’s motion and dismiss this appeal. 

 

DISCUSSION 
 

The USPS delivered the DR to WWP’s office in Tucson, Arizona, on December 8, 
2020.1 However, WWP was unaware of that delivery until its attorney went into the 
WWP office the next day. As explained in its response to BLM’s motion: 

 
Attorney for Appellant has been working from home since the start of 

the COVID-19 pandemic, checking mail regularly, but not always on a daily 
basis and spending less than one hour in the office when there. For all 
practical purposes, Appellant’s office does not currently have regular 
business hours. Prior to the pandemic, Appellant’s regular office hours were 
9:00 A.M. – 3:00 P.M. Appellant does not know what time the notice was 
delivered on December 8, 2020, and it may or may not have been after the 
close of regular, pre-pandemic business hours for Appellant.[2] 

 
WWP suggests that since its office was not open when USPS delivered the DR to “a 

person [not] authorized to receive it” on December 8, 2020, it was not served with the 
DR until such a person returned to the WWP office on December 9, 2020, which “would 
make Appellant[’]s filing of its appeal timely.”3 As a secondary argument, WWP asserts 
that it filed timely because the date of delivery (December 8) is not included in the time 
calculation under 43 C.F.R. § 4.22.4 In addition, WWP separately urges the Board to 
“consider lenienc[y] and use its discretion to accept this appeal in the interests of 
fairness and justice.”5 We address each of these claims below. 

 
I. This appeal was untimely filed by WWP because it was transmitted to BLM 

31 days after WWP had been served with the decision on appeal. 
 

Department rules have long required that administrative appeals from decisions 
involving the public lands be filed within 30 days of the appellant being served with the 

 
 

1 See BLM Motion to Dismiss Appeal at 2 (filed Jan. 29, 2021); Appellant’s Response to 
BLM Motion to Dismiss at 2, 3 (filed Feb. 4, 2021) (WWP Response). 
2 WWP Response at 2-3 (citations omitted); see id. Exhibit B – Affidavit of Cyndi Tuell, 
Attorney for Appellant, ¶¶ 3-5, 7, 10-11 (dated Jan. 4, 2021). 
3 WWP Response at 2, 3. 
4 Id. at 3. 
5 Id.; see id. at 4-7. 
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decision, but its filing deadline rules did not define or describe what constituted service.6 
Rather, other rules required that notices of appealable decisions involving the public 
lands to be served “personally or by registered mail,” but they were revoked in 1956.7 
BLM later issued the rule at 43 C.F.R. § 1810.2(b), which states: 

 
Where the authorized officer uses the mails to send a notice or other 

communication to any person entitled to such a communication under the 
regulations of this chapter, that person will be deemed to have received the 
communication if it was delivered to [their] last address of record in the 
appropriate office of the Bureau of Land Management, regardless of whether 
it was in fact received by [them]. An offer of delivery which cannot be 
consummated at such last address of record because the addressee had 
moved therefrom without leaving a forwarding address or because delivery 
was refused or because no such address exists will meet the requirements of 
this section where the attempt to deliver is substantiated by post office 
authorities.[8] 

 
This rule is routinely used to determine whether an appellant timely responded to 

a BLM notice.9 The Board has also used this BLM rule and our rule at 43 C.F.R. 
§ 4.401(c) (Service of Documents) (1972) to determine whether an appellant timely 

 
 
 

 
6 Rules of Practice approved by the Secretary on Dec. 9, 1910 (Rules of Practice), Rule 
76 (Notice of Appeal to the Secretary), reprinted at 51 L.D. 547, 560 (Sept. 1, 1926), 
codified at 43 C.F.R. 221.75 (1938), renumbered as 43 C.F.R. § 1844.2 (1965). As used 
herein, citations to the Code of Federal Regulations are to the current 2020 edition, 
unless otherwise indicated. 
7 Commissioner Circular, approved by Secretary E.A. Hitchcok, 29 L.D. 649, 650 (Mar. 1, 
1900), codified at 43 C.F.R. § 220.12(f) (1938); see 21 Fed. Reg. 1860, 1864 (Mar. 27, 
1956). 
8 See 35 Fed. Reg. 9502, 9513 (June 13, 1970); 29 Fed. Reg. 4302, 4314 (Mar. 31, 
1964); William F. Heins III, 74 IBLA 133, 135 (1983) (“[43 C.F.R. § 1810.2(b)] is 
reasonable and necessary to expeditious administration of BLM’s business because the 
conduct of Government business cannot be compelled to wait the pleasure or 
convenience of those persons who seek to deal with it.”). 
9 See, e.g., Liberty Petroleum Corporation, 189 IBLA 144, 151 (2016); Stephen Miller v. 
BLM, 165 IBLA 386, 391 (2005); Gerhard W. Befeld, 123 IBLA 118, 120 (1992); Victor M. 
Onet, Jr., 81 IBLA 144, 146 (1984); Arthur M. Solander, 79 IBLA 70, 72-73 (1984); 
Michele M. Dawursk, 71 IBLA 343, 344-45 (1983). 
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appealed from a BLM decision under 43 C.F.R. 4.411(a) (1972).10 However, our rule at 
43 C.F.R. § 4.401(c) was revised in 2007 to “make IBLA’s service regulation more 
consistent with Rule 5(b)(2)(B) of the Federal Rules of Civil Procedure.”11 Thus, the 
methods of service for documents filed with the Board were liberalized to allow the use 
of mail,12 delivery services (if the last address of record is not a post office box), and 
electronic means, but the use of certified or registered mail, return receipt requested, 
was retained for notices of appeal.13 

 
The Board’s revised service-of-documents rule requires parties to serve copies of 

all documents they file in an appeal on each party to the appeal (including intervenors) 
and the applicable Officer of the Solicitor.14 Since neither this rule nor the rule at 
43 C.F.R. § 4.411(a) specify how service of a BLM decision is to be made or what 
constitutes service of a BLM decision, the Board has borrowed from other, related rules 
to determine when an agency has served a decision for purposes of determining whether 
an appeal was timely filed.15 We do so here. 

 
The rule at 43 C.F.R. § 1810.2(b) applies when a BLM “authorized officer uses the 

mails to send a notice or other communication to any person entitled to such a 
communication” and deems it received when delivered to that person’s “last address of 
record in the appropriate office of the Bureau of Land Management, regardless of 
whether it was in fact received by [them].”16 With respect to service generally, the Board 

 
 

10 See John Oakason, 13 IBLA 99, 101-04 (1973); Trails Preservation Alliance, 180 IBLA 
177, 179-80 (2010); Commission for the Preservation of Wild Horses, 133 IBLA 97, 98-99 
(1995); Animal Protection Institute of America, 124 IBLA 231, 232-33 (1992); Lanny 
Perry, 131 IBLA 1, 5 (1994); Humane Society of Southern Nevada, 119 IBLA 216, 217 
(1991); Red Rock Golf and Recreational Association, Inc., 77 IBLA 87, 88-89 (1983). 
11 72 Fed. Reg. 10454, 10455 (Mar. 8, 2007); see also 68 Fed. Reg. 33794, 33801, 33803 
(June 5, 2003) (requiring proof of service by return receipt requested deleted to bring 
IBLA practice into line with Federal and state court rules); compare 43 C.F.R. § 4.401(c) 
with 43 C.F.R. § 4.401(c) (1972). 
12 75 Fed. Reg. 64655, 64656-57 (Oct. 20, 2010) (“Mail includes Express Mail, Priority 
Mail, or First-Class Mail (including Registered Mail, Certified Mail, or First-Class Mail 
without such additional services).”). 
13 See id. at 64664; 43 C.F.R. § 4.401(c). 
14 43 C.F.R. § 4.401(c)(1) and (7). 
15 See text and cases at notes 9 and 10, supra. 
16 But see WWP Response at 2-3 (service can occur only when appellant’s office is open 
because filing occurs only when BLM’s office is open) (citing 43 C.F.R. § 4.22(a) (Filing 
of documents)). 

https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=c5a44cae-41a8-4636-abbd-6092fc19b34d&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A3RH0-WP70-0043-Y0V8-00000-00&pdcontentcomponentid=5489&pdproductcontenttypeid=urn%3Apct%3A5&pdiskwicview=false&pdpinpoint&prid=203aae16-8432-4c24-98c4-b1a3d4189229&ecomp=8gktk
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has held: “Regardless of the form of service, there must be evidence of that service 
(usually, evidence of receipt by the recipient) to determine whether an appeal is 
timely.”17 We therefore conclude where the record demonstrates when delivery of the 
BLM decision occurred under 43 C.F.R. § 1810.2(b), this constitutes evidence of service 
for purposes of determining whether WWP’s appeal was timely filed under 43 C.F.R. 
§ 4.411(a). 

 
In this case, USPS delivered the DR to WWP’s address of record on December 8, 

2020, as evidenced by USPS Tracking, which we conclude was the date WWP was served 
with that decision. Consequently, the deadline for transmitting WWP’s notice of appeal 
to BLM was January 7, 2021,18 but since it did not transmit its notice of appeal until the 
next day, January 8, 2021, its appeal was untimely filed under 43 C.F.R. 
§ 4.411(a)(2)(i). 

 
WWP’s additional argument that beginning the counting of the 30-day period on 

December 9, 2020 makes their filing timely is off the mark. Beginning the count with 
December 9 means the notice of appeal had to be filed within 30 days, or no later than 
Thursday, January 7, 2021. It is clear that the “last day of the period so computed is to 
be included, unless it is a Saturday, Sunday, Federal legal holiday, or other nonbusiness 
day.”19 

 
WWP also suggests that the grace period provided by 43 C.F.R. § 4.401(a) applies 

and provides the Board with discretion to hear the appeal: “Appellant asserts that its 
appeal was filed within the grace period and was transmitted or probably transmitted 
before the period in which it was to be filed ended.”20 As WWP acknowledges in 
asserting this argument, the grace period applies only when the Notice of Appeal “was 
transmitted or probably transmitted . . . before the end of the period in which it was 

 
 

17 Trails Preservation Alliance, 180 IBLA at 180; see Animal Protection Institute, 
124 IBLA at 232 (“[A]n appeal will not be dismissed as untimely if the record 
transmitted with the appeal fails to establish that the decision from which the 
appeal is taken was served upon an appellant . . . more than 30 days prior to the 
filing of the notice of appeal.”); cf. Liberty Petroleum Corporation, 189 IBLA at 151 
(“Where a document is sent by certified mail, return receipt requested, the date of 
receipt will be the date USPS delivered the document to the addressee’s last 
record address, whether a physical address or post office box, as established by 
the date on the return receipt card.”). 
18 See 43 C.F.R. § 4.22(e) (Computation of time for filing and service). 
19 Id. 
20 WWP Response at 7. 
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required to be filed.”21 Here, WWP’s certificate of service shows that it transmitted the 
Notice of Appeal on January 8, 2021 – after the end of the period in which the Notice 
had to be filed. The grace period thus simply does not apply. 

 
II. The Board cannot waive the deadline for filing a notice of appeal. 

 
WWP requests leniency and urges the Board to excuse its late filing “in the 

interests of fairness and justice.”22 We are unable to grant its request. The Board’s 
regulations do not allow for an extension of time for filing an appeal,23 and Board 
precedent is clear that if an appeal is untimely filed, the Board lacks jurisdiction over 
that appeal. As we held in Wendi S. Bierling: 

 
We have long held that the timely filing of an appeal from a BLM 

decision is necessary to establish the jurisdiction of the Board to decide the 
appeal, under 43 C.F.R. § 4.411. When the Board lacks jurisdiction, because 
an appeal is not timely, we must dismiss the appeal. In these circumstances, 
it is immaterial that the party appealing may have made a good faith effort 
to comply with the appeal regulation, the appeal has merit, or no party was 
prejudiced by the late filing, since the Board cannot overcome the absence 
of jurisdiction, under 43 C.F.R. § 4.411.[24] 

 
Since we cannot waive the requirement for filing a timely appeal, excuse noncompliance 
with that requirement, or otherwise extend the time for filing an appeal, we cannot 
excuse WWP’s failure to timely file its appeal.25 

 
 
 
 
 
 

21 43 C.F.R. § 4.401(a). 
22 WWP Response at 3; see id. at 4-7 (counsel distracted by external events, acted in good 
faith and without prejudice to BLM or its counsel, and substantially complied with filing 
requirement). 
23 43 C.F.R. § 4.411(c) (“No extension of time will be granted for filing the notice of 
appeal.”). 
24 185 IBLA 257, 260 (2015) (citations omitted); see, e.g., New Mexico Wilderness 
Alliance, 195 IBLA 242, 247-48 (2020); DKJ Enterprises, 190 IBLA 221, 223 (2015); 
WWP v. BLM, 166 IBLA 30, 38 (2005). 
25 See WWP Response at 4-7 (counsel asserts she was distracted by external events, acted 
in good faith and without prejudice to BLM or its counsel, and substantially complied 
with filing requirements). 

https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=b7198a7e-2be2-4a23-b34f-32574fa971e3&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A5G8J-GVY0-0043-Y0H3-00000-00&pddocid=urn%3AcontentItem%3A5G8J-GVY0-0043-Y0H3-00000-00&pdcontentcomponentid=5489&pdteaserkey=h1&pdislpamode=false&ecomp=gf4hk&earg=sr8&prid=3abe5e8d-b443-4df1-be2d-cee8378c5156
https://plus.lexis.com/document/teaserdocument/?pdmfid=1530671&crid=b7198a7e-2be2-4a23-b34f-32574fa971e3&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A5G8J-GVY0-0043-Y0H3-00000-00&pddocid=urn%3AcontentItem%3A5G8J-GVY0-0043-Y0H3-00000-00&pdcontentcomponentid=5489&pdteaserkey=h1&pdislpamode=false&ecomp=gf4hk&earg=sr8&prid=3abe5e8d-b443-4df1-be2d-cee8378c5156
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CONCLUSION 
 

WWP was served with the DR on December 8, 2020. The deadline for it to file its 
notice of appeal to BLM was January 7, 2020, and it did not do so until January 8, 2020. 
Since WWP’s appeal was untimely filed, we grant BLM’s motion to dismiss this appeal, 
and dismiss this appeal from our docket. 

 
 

I concur:

Rreeder
James K. Jackson AJ

Rreeder
Gregg D. Renkes AJ
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