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WESTERN WATERSHEDS PROJECT 
v. 

BUREAU OF LAND MANAGEMENT 
 
IBLA 2021-221, et al.       Decided May 18, 2021 
 
 Appeals of and petition to stay the effect of an Administrative Law Judge’s Orders 
denying a stay of Bureau of Land Management grazing decisions.  DCHD-2021-0040, et 
al. 

 
Petition to stay the Administrative Law Judge’s stay denial Orders denied. 

 
APPEARANCES:  Paul D. Ruprecht, Esq., Reno, Nevada, for Western Watersheds Project; 
Williams G. Myers III, Esq., Alison C. Hunter, Esq., Holland and Hart LLP, Boise, Idaho, 
for Southern Nevada Water Association [Not sure whether to also include Anderson]; 
Janell Bogue, Esq., Office of the Solicitor, Pacific Southwest Region, U.S. Department of 
the Interior, Sacramento, California, for the Bureau of Land Management. 
 
 

OPINION AND ORDER BY ADMINISTRATIVE JUDGE HAUGRUD 
 
 Western Watersheds Project (WWP) appeals from and petitions to stay the effect 
of Orders issued on March 18, 2021, by Administrative Law Judge (ALJ) Christopher D. 
Prandoni.1 The Orders denied WWP’s petition to stay, pending appeal before the ALJ, the 
effect of eight final grazing decisions issued by the Bureau of Land Management (BLM) 
for the Wilson Creek allotment. By order dated April 28, 2021, we consolidated the 
appeals and established an expedited briefing schedule.  
 
 In this order we address WWP’s petition for an immediate stay of the ALJ’s Orders 
while this appeal is being considered by the Board. We deny the petition because WWP 

 
 

1 WWP’s Notice of Appeal, Petition for Stay, and Statement of Reasons (filed Apr. 19, 
2021) (IBLA SOR). 
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has failed to show that it is likely to be immediately and irreparably harmed while we 
consider this expedited appeal. This order reflects no opinion on the merits of WWP’s 
appeal of the ALJ’s Orders. 
 

Resolution of Petition to Stay the Stay Denial Orders  
 
 As part of its appeal of the ALJ’s Orders, WWP requests the Board to “either stay 
the Bureau’s underlying decisions or stay the ALJ Orders while it evaluates this appeal.”2 
As with stays of final decisions, a party requesting a stay of an ALJ’s interlocutory order 
bears the burden of proof to demonstrate that a stay should be granted.3 Specifically, the 
petition for a stay must show sufficient justification based on the following standards: 
(1) the relative harm to the parties if the stay is granted or denied; (2) the likelihood of 
appellant’s success on the merits; (3) the likelihood of immediate and irreparable harm if 
the stay is not granted; and (4) whether the public interest favors granting the stay.4 A 
failure to satisfy any one of the stay criteria will result in denial of a petition for stay.5 
 
 In deciding WWP’s petition, we focus primarily on the third regulatory criterion. 
To satisfy this criterion, an appellant must demonstrate that the harm is both immediate 
and irreparable if a stay is not granted.6 The injury cannot be theoretical or merely 
feared to occur at some indefinite time in the future.7 
 
 Turning first to the request to stay the ALJ’s Orders pending appeal, it is 
important to focus on the nature of those decisions. The ALJ’s Orders deny WWP’s stay 
petitions. Granting a stay of those Orders would not result in the underlying grazing 
decisions being stayed but instead would merely return to pending status WWP’s stay 
petitions in front of the ALJ. A stay of the ALJ’s Orders would thus not prevent any of the 
environmental and procedural harm being alleged by WWP. Because a stay of the ALJ’s 
Orders would not prevent irreparable harm or afford WWP with any legal or practical 

 
 

2 Id. at 9. 
3 43 C.F.R. § 4.21(b)(2) (2019). 
4 Id. § 4.21(b)(1) (2019); see also S. Nev. Water Auth., 191 IBLA 382, 401 (2017) (setting 
forth criteria for stay of final ALJ decision in grazing appeal). 
5 S. Nev. Water Auth., 191 IBLA at 401. 
6 W. Watersheds Project, 192 IBLA 72, 85 (2017). 
7 Heather Bromm, 193 IBLA 152, 157 (2018). 
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benefit, neither the irreparable harm nor balancing of harms criteria are satisfied, and 
the petition to stay the ALJ’s Orders must be denied.8  
 
 WWP asks in the alternative for the underlying grazing decisions to be stayed 
pending this interlocutory appeal of the stay denial Orders. While the Board has 
authority to stay the underlying grazing decisions as well as the ALJ’s Orders, we have 
previously explained that a petitioner cannot meet its burden to show a stay is warranted 
simply by stating that the ALJ erred below and incorporating the contentions made to 
the ALJ because those are issues that the Board will address in the decision on the merits 
of the appeal.9 Instead, a petitioner “must demonstrate that the ALJ’s order should be 
stayed during the pendency of the appeal to the Board, which is a different analysis even 
though the same criteria are being applied.”10 Critical in this respect is the analysis of 
immediate and irreparable harm, which the petitioner must show will occur during the 
shorter time period of the expedited appeal to the Board.11 But here, WWP has made 
only a one-paragraph argument that largely incorporates by reference the arguments it 
asserted in front of the ALJ and the contentions of error it asserts in this appeal.12 Its 
only new allegation concerns the potential for harm caused by the drought conditions of 
the allotment.13 As discussed below, because WWP has not shown that a stay is needed 
to avoid immediate and irreparable harm during the timeframe of this expedited appeal 
of the stay denial Orders, we deny its request to stay the effect of the grazing decisions 
pending our review. 
  

 
 

8 See Triple Dare Running Co., 195 IBLA 224, 232 (2020) (explaining that no immediate 
and irreparable harm would be avoided by granting a stay of a BLM permit denial 
because “it would merely cause the permit application to be in a pending status, which 
was what it was in immediately before the decision on appeal was issued”). 
9 WWP v. BLM, 194 IBLA 310, 313 (2019) (“When a party seeks a ‘stay of a stay,’ its 
burden is not satisfied merely by arguing that the ALJ erred in issuing the underlying 
stay - that is the issue that will be decided on the merits of the appeal.”). 
10 Id.  
11 Id. 
12 See IBLA SOR at 8-9 (“For all the reasons described above [in the SOR]; in WWP’s 
January 21, 2021 Appeals, Statement of Reasons, and Petitions for Stay attached hereto; 
and because the Wilson Creek allotment is currently in a state of ‘Exceptional Drought,’ 
the Board should stay the ALJ Orders and/or the Bureau’s Wilson Creek grazing 
decisions.”). 
13 Id. at 9. 
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 WWP alleges both irreparable environmental harm and procedural harm.14 We 
address the alleged procedural harm first. WWP asserts that BLM violated the mandates 
of the National Environmental Policy Act (NEPA) and the Nevada-California Approved 
Resource Management Plan Amendment for Sage-grouse (ARMPA) in issuing the grazing 
decisions.15 It contends that these violations constitute irreparable procedural injury 
justifying the issuance of a stay.16 As we have held numerous times, procedural injury by 
itself does not justify a stay.17 “Like the Federal courts, we find that a procedural 
violation alone is insufficient justification of the likelihood of immediate and irreparable 
harm to justify a stay.”18 WWP must instead show that it is likely to suffer, pending this 
appeal, immediate and irreparable injury to WWP’s environmental interests caused by 
environmental harm.19 It has not done so. 
 
 WWP asserts that immediate and irreparable environmental harm will occur 
without a stay from two primary causes: continued grazing and the development of 
authorized infrastructure on the allotment.20 With regard to grazing, WWP incorporates 
its allegations to the ALJ that grazing has resulted in degraded conditions of both 
riparian areas and uplands within the allotment.21 But it makes no attempt to estimate 
what, if any, additional environmental harm would occur, during this expedited appeal 
of the stay denial Orders, from the grazing authorized by the appealed permits as 
compared to the status quo grazing. This failure is critical given that grazing will 
 

 
14 Id. at 3-7. 
15 Id. at 6. 
16 Id.  
17 See, e.g., Manuel Manuz, 192 IBLA 192, 205 (2018) (holding that “absent sufficient 
justification for the likelihood of any other immediate and irreparable harm, an alleged 
NEPA violation ‘alone’ does not justify a stay” (quoting Friends of Animals, 188 IBLA 394, 
401 (2016)); W. Watersheds Project, 192 IBLA at 86 (stating “we have found that a 
procedural violation of NEPA is not sufficient to establish immediate and irreparable 
harm”).  
18 Friends of Animals, 188 IBLA at 401 (citing, among other federal court cases, Brady 
Campaign to Prevent Gun Violence v. Salazar, 612 F. Supp. 2d 1, 24 (D.D.C. 2009)). 
19 See Davis v. Mineta, 302 F.3d 1104, 1115 (10th Cir. 2002) (holding that while “harm 
to the environment may be presumed when an agency fails to comply with the required 
NEPA procedure,” a plaintiff “must still make a specific showing that the environmental 
harm results in irreparable injury to their specific environmental interests”). 
20 IBLA SOR at 3-6, 7. 
21 Id. at 5 (incorporating declarations and arguments from underlying appeal before the 
ALJ).  



 

IBLA 2021-221 through IBLA 2021-228 

 
 

 197 IBLA 165 
 

 

continue on the allotment, with or without a stay,22 and WWP’s emphasis on appeal is 
that irreparable harm is likely to occur with status quo grazing because “[a]djudication of 
appeals of grazing decisions before the Hearings Division take years.”23 But expedited 
interlocutory appeals to the Board generally do not last years, and WWP does not explain 
what irreparable harm is likely to occur from continued grazing during the shorter 
timeframe of this appeal to the Board of the stay denial Orders.  
 
 The closest WWP comes to alleging additional harm from grazing pending this 
Board’s review is its assertion that BLM might allow grazing use above the previous year, 
which it would be prevented from doing if a stay were issued.24 But WWP offers no 
evidence whatsoever that BLM plans to do so or even which permittees might be allowed 
to have additional use – a fact not immediately apparent given that many of the grazing 
decisions maintain authorized use at the pre-existing levels.25 These unspecific 
allegations at most allege feared harm, rather than likely harm, which is insufficient to 
justify a stay. “An appellant must show that the injury is likely to occur if a stay is 
denied, not theoretical or ‘merely feared as liable to occur at some indefinite time.’”26  
 
 The same lack of specificity, as to both the existence and timing of environmental 
harm pending this appeal, is found in WWP’s assertion that irreparable harm would 
result “from the construction or reconstruction of a large number of livestock facilities 
and infrastructure in many use areas on the Wilson Creek allotment.”27 WWP supports 

 
 

22 See 43 C.F.R. §§ 4160.3(d) and (e) (2005) (providing that, if a stay is issued, grazing 
may continue at the level of authorized use in the last year during which any use was 
authorized). The grazing regulations found in the 2005 Code of Federal Regulations are 
in effect pursuant to court order. See W. Watersheds Project v. Kraayenbrink, 538 F. Supp. 
2d 1302 (D. Idaho 2008), aff’d in relevant part, 632 F.3d 472 (9th Cir. 2011). 
23 IBLA SOR at 4 (emphasis added). 
24 Id. at 5-6. 
25 See NV-L000-2021-05 through -14, BLM Response to Petition for Stay at 5 (Feb. 4, 
2021) (table showing differences in permitted AUMs between prior permits and new 
ones). 
26 Umpqua Watersheds, Inc., 191 IBLA 1, 8-9 (2017) (quoting Wis. Gas Co. v. FERC, 758 
F.2d 669, 674 (D.C. Cir. 1985)); see also Connecticut v. Massachusetts, 282 U.S. 660, 674 
(1931) (An “[i]njunction issues to prevent existing or presently threatened injuries. One 
will not be granted against something merely feared as liable to occur at some indefinite 
time in the future.”). 
27 IBLA SOR at 7. 
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this contention by citing the two declarations it presented to the ALJ.28 Those 
declarations provide no detail on the harm from the projects or when that harm would 
occur. In relevant part, the first declarant states that he will be harmed by the increased 
grazing which the improvements may allow, alleging he will be harmed “because I 
believe development of water sources and other infrastructure will increase the capacity 
for grazing, allowing livestock into new areas for longer periods, and increase damage 
on springs and surrounding areas.”29 He does not specify the timing or extent of the 
feared increase in grazing intensity, rendering speculative any estimate as to whether 
environmental harm would occur from the authorized improvements while the Board 
considers this appeal of the stay denial Orders.   
 
 The second declarant asserts in general terms harm from the existence of the 
improvements themselves, as well as from grazing:  

 
Visually intrusive water tanks, wells, and troughs, as well as grazed-down 
grasslands and native plant communities in this area injures my personal 
and professional interests in ensuring that our public lands and natural 
resources are managed in the best way and that projects do not proceed 
without needed environmental review of impacts including robust surveys 
that identify species that may be affected, consideration of alternatives to 
avoid impacts, and minimization and mitigation measures.[30]  
 

 Neither declaration shows that irreparable harm is likely to occur from range 
improvements while the Board decides this appeal of the stay denial Orders. They 
provide no estimate as to when grazing is likely to increase, or by how much, so they 
provide no basis for the Board to conclude that any harm from increased grazing 
intensity is likely to occur while this appeal is pending. With regard to aesthetic and 
recreational impacts arising directly from the construction and operation of the 
improvements, the declarations again lack the specificity needed to show irreparable 
harm is likely to occur during this expedited appeal. The Board has been provided no 
information on the timing of the improvements or their sequence. The Board can only 

 
 

28 Id. (citing the Declaration of Paul Ruprecht (dated Jan. 22, 2021) (Ruprecht Decl.) 
and Laura Cunningham (dated Jan. 22, 2021) (Cunningham Decl.). Both declarations 
are incorporated into the Notice of Appeal, Statement of Reasons, and Petition for Stay 
(Jan. 22, 2021) (ALJ SOR) filed in the DCHD proceedings, NV-L000-2021-05 through -
11. The ALJ SOR is Attachment 1 to the IBLA SOR. 
29 Ruprecht Decl. ¶ 37. 
30 Cunningham Decl. ¶ 11. 
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speculate as to whether any project will be implemented pending appeal, let alone 
whether it would entail any meaningful impacts. For example, the grazing decisions 
envision 8.6 miles of fencing to be built but 23.6 miles removed.31 The impacts on 
recreation and visual resources from these improvements will vary depending on when 
they are implemented and in what order, and in the case of fencing are likely to be 
overall positive (as BLM asserts) given the net decrease in fencing.32 In sum, WWP’s 
assertion of harm from range improvements pending this appeal is precisely the type of 
unsupported, vague, and speculative allegation we have repeatedly rejected as being 
insufficient to warrant a stay.33 
 
 Finally, WWP asserts that a stay is required to address the extreme drought 
conditions within the allotment.34 But the drought will occur with or without a stay, and 
WWP fails to show how a stay would reduce the risk of environmental harm, since 
grazing would continue but without the increased management flexibility provided by 
the grazing decisions.35 Accordingly, WWP has not shown that the drought conditions 
will lead to likely irreparable harm to its interests while this appeal is pending.  
 
  

 
 

31 Final Environmental Assessment: Grazing Permit Renewals for the Wilson Creek 
Allotment (DOI-BLM-NV-L020-2016-0001-EA) at 114 (Oct. 2018) (Wilson Creek EA), 
https://eplanning.blm.gov/eplanning-ui/project/110283/570 (last visited May 14, 
2021). 
32 See id. (“The removal of old fencing would overall reduce big game entanglements and 
predator perches, and increase wildlife movement through certain areas. New fencing 
would be constructed to 4-strand wildlife standards.”). 
33 See, e.g., Heather Bromm, 193 IBLA at 157 (holding that irreparable harm cannot be 
established by allegations that are “unsupported, vague, or speculative”); Or. Nat. Res. 
Council Action, 148 IBLA 186, 191 (1999) (stating that “mere conclusions lacking an 
adequate factual or evidentiary foundation” will not support the issuance of a stay). 
34 IBLA SOR at 9. 
35 See, e.g., Administrative Record, B Bar D Decision at 6 (Dec. 21, 2020) (describing 
adaptive management under the permit).  
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CONCLUSION 
 
 WWP has not demonstrated the likelihood of immediate and irreparable harm in 
the absence of a stay pending the Board’s consideration of its appeal. Having found that 
one of the four stay criteria is not met, the Board need not address the other three.36 The 
petition for a stay pending appeal is denied. 
 

 
 
 

      
 
I concur: 
 

 
 

36 Wallace Forest Cons. Area Advisory Comm., 191 IBLA 338, 344 (2017) (ruling that the 
failure to satisfy one stay criterion eliminates the need to consider the other stay criteria 
because the petition for stay must be denied). 
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