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SID CHILDRESS 

v. 

BUREAU OF LAND MANAGEMENT 

 

IBLA 2016-97       Decided April 22, 2021  

 

Appeal from a decision of Administrative Law Judge James H. Heffernan denying 
Appellant’s motions for summary judgment and granting the Bureau of Land 
Management’s cross-motion for summary judgment in an appeal from a final decision of 
BLM’s Rio Puerco (New Mexico) Field Office renewing 10-year grazing permits for the 
Mesa Cortada, Ignacio Chavez Grant Community, and Canon Tapia Allotments. NM-110-
2014-001; NM-A010-2013-33-EA. 
 

Affirmed in part as modified; Set aside and remanded in part. 
 
APPEARANCES:  Sid Childress, Esq., pro se, Santa Fe, New Mexico; Justin Tade, Esq., 
Office of the Regional Solicitor, U.S. Department of the Interior, Albuquerque, New 
Mexico, for the Bureau of Land Management.   
 
 

OPINION BY ADMINISTRATIVE JUDGE BROWN  
 
   

SUMMARY 
 
 Sid Childress appeals an order dated January 19, 2016, by Administrative Law 
Judge (ALJ) James H. Heffernan1 (Order). The ALJ reviewed a Final Decision (Decision) 
issued by the Bureau of Land Management’s Rio Puerco Field Office in New Mexico 

 
 

1 All references herein to “the ALJ” refer to ALJ Heffernan. 
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(BLM), which renewed four 10-year grazing permits on three Allotments: Ignacio Chavez 
Grant Community, Mesa Cortada, and the Canon Tapia Allotments. In the Order, the ALJ 
denied Mr. Childress’ motions for summary judgment, granted BLM’s cross motion for 
summary judgment, and affirmed BLM’s Decision.   
 
 Mr. Childress is not a permittee but participated in the permitting process raising 
concerns over the impacts of grazing in the allotments at issue. He alleges that the ALJ 
erred because BLM’s record, when supplemented with documents he has provided, 
shows that BLM erred in various ways when issuing the permits. Among other 
allegations, he believes BLM lacked a rational basis for concluding that the allotments 
were meeting the applicable standards for rangeland health. As an additional or 
alternative basis for reversing the ALJ, Mr. Childress asserts that he has raised genuine 
issues of material fact that should have prevented summary judgment from being 
granted to BLM. 
 
 On all but one issue concerning the Canon Tapia Allotment, Mr. Childress has 
failed to meet his burden to show that the ALJ erred. In affirming the ALJ, we modify his 
decision to resolve on alternative legal grounds the issues raised by Mr. Childress 
concerning BLM’s compliance with the Federal Land Policy and Management Act. With 
that modification, we affirm in its entirety the ALJ’s decision with respect to the Ignacio 
Chavez Grant Community and Mesa Cortada Allotments. With regard to the Canon Tapia 
allotment, we set aside the decision and remand for the ALJ to assess one specific issue: 
whether Mr. Childress has raised a genuine issue of material fact concerning the validity 
of BLM’s assessment of the Upland Sites rangeland health standard and, if so, what the 
appropriate resolution of that issue should be. We affirm the ALJ on all other issues 
raised by Mr. Childress concerning the Canon Tapia Allotment. 
 

BACKGROUND 
 

Legal Background 
 

The Taylor Grazing Act 
 

The Taylor Grazing Act of 1934 (TGA) authorizes BLM, by delegation from the 
Secretary of the Interior, “to issue . . . permits to graze livestock on” the public lands.2 
The TGA also authorizes BLM to “make provision for the protection, administration, 
regulation, and improvement” of public lands that are subject to grazing permits.3 

 

 
 

2 43 U.S.C. § 315b (2018). All citations to statutes are to the current version of the 
official U.S. Code, most recently published in 2018. 
3 Id. § 315a. 
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BLM has issued grazing regulations pursuant to the TGA.4 These regulations 
require BLM to develop standards for rangeland health, which, at a minimum, must 
address: watershed function; nutrient cycling and energy flow; water quality; habitat for 
endangered, threatened, proposed, Candidate 1 or 2, or special status species; and 
habitat quality for native plant and animal communities.5 BLM issues permits or leases 
for grazing on public lands with 10-year terms that establish permitted uses along with 
other terms and conditions designed to provide for proper range management.6 Before 
renewing a permit, BLM is required by its Fundamentals of Rangeland Health 
regulations, 43 C.F.R. Subpart 4180, to assess the health of BLM-managed rangeland in 
accordance with state-specific Standards for Rangeland Health and Guidelines for 
Livestock Grazing Management.7  
 

The regulations also direct that, if BLM “determin[es] that existing grazing 
management practices or levels of grazing use . . . are significant factors in failing to 
achieve the standards,” the BLM is to “take appropriate action as soon as practicable but 
not later than the start of the next grazing year,” that “will result in significant progress 
toward fulfillment of the standards.”8 

 
In order to satisfy its obligation to respond with “appropriate action,” BLM must 

know whether the standards are being met. For this reason, when BLM begins the 
process of deciding whether to renew a grazing permit, it must assess whether the 
allotments covered by the permit are meeting the standards.9 

 

 
 

4 See generally 43 C.F.R. Part 4100 (2005). All citations to BLM’s grazing regulations, 
found in part 4100, are to the 2005 version of the regulations. See Hanley Ranch P’ship v. 
Bureau of Land Mgm’t, 183 IBLA 184, 199 n.20 (2013). Citations to all other regulations 
are to the current version of the Code of Federal Regulations. 
5 See generally 43 C.F.R § 4180.2; see also BLM Handbook H-4180-1, Rangeland Health 
Standards at I-9 (Jan. 19, 2001) (“Standards of land health are expressions of levels of 
physical and biological condition or degree of function required for healthy lands and 
sustainable uses, and define minimum resource conditions that must be achieved and 
maintained.”), 
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_h4180-
1.pdf (last visited Apr. 19, 2021). 
6 W. Watersheds Project v. Bureau of Land Mgm’t, 195 IBLA 115, 116 (2020) appeal 
dismissed, No. 1:19-CV-95-TS-JCB, 2020 U.S. Dist. LEXIS 166893 (D. Utah Sept. 11, 
2020). 
7 Petan Co. of Nev. v. Bureau of Land Mgm’t, 186 IBLA 81, 86 (2015). 
8 43 C.F.R. § 4180.2(c).  
9 See W. Watersheds Project, 195 IBLA at 117; S. Nev. Water Auth., 191 IBLA 382, 387 
(2017); Petan Co. of Nev., 186 IBLA at 86. 
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The National Environmental Policy Act 
 

BLM’s grazing decisions are also subject to the National Environmental Policy Act 
(NEPA). NEPA requires BLM to prepare an environmental impact statement (EIS) before 
it undertakes a “major Federal action[] significantly affecting the quality of the human 
environment.”10 If it is unclear whether an action will significantly affect the quality of 
the environment, BLM may prepare an environmental assessment (EA) to document the 
analysis leading it to conclude that an EIS is or is not required.11 

 
The Federal Land Policy and Management Act of 1976 

 
BLM’s grazing program is also governed by sections 202 and 302 of the Federal 

Land Policy and Management Act of 1976 (FLPMA), which require BLM to “develop . . . 
land use plans which provide by tracts or areas for the use of the public lands,” and to 
“manage the public lands . . . in accordance with [these] land use plans.”12 
 

Factual Background 
 

The New Mexico Standards for Rangeland Health 
 
This case focuses on the state standards and guidelines for livestock grazing on 

BLM-managed public lands in New Mexico. BLM analyzed the New Mexico Standards 
and Guidelines (New Mexico S&Gs) in the Proposed Statewide Resource Management 
Plan Amendment/Final Environmental Impact Statement - New Mexico Standards for 
Public Land Health and Guidelines for Livestock Grazing Management (RMPA/EIS).13 

 
 

10 42 U.S.C. § 4332(2)(C).  
11 See 40 C.F.R. § 1508.9(a). On July 16, 2020, the Council on Environmental Quality 
published revisions to its NEPA regulations, which took effect on September 14, 2020, 
and “apply to any NEPA process begun after” that date. See Update to the Regulations 
Implementing the Procedural Provisions of the National Environmental Policy Act, 85 
Fed. Reg. 43,304, 43,372 (July 16, 2020). Because the NEPA process at issue in this 
appeal began before that date, these revised regulations do not apply in this appeal. 
12 43 U.S.C. §§ 1712(a), 1732(a); see also 43 C.F.R. § 4100.0-8 (specifying that BLM 
must “manage livestock grazing on public lands . . . in accordance with applicable land 
use plans,” and that “[l]ivestock grazing activities and management actions approved by 
[BLM] shall be in conformance with the land use plan”). 
13 Administrative Record (AR) Tab 14, Proposed Statewide Resource Management Plan 
Amendment/Final Environmental Impact Statement - New Mexico Standards for Public 
Land Health and Guidelines for Livestock Grazing Management (Jan. 2000) (New 
Mexico S&G RMPA/EIS). Citations to tabs in the Administrative Record will be 
designated with “AR” followed by the number of the tab and page(s) referenced. 
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BLM issued a final record of decision (ROD) in 2001 approving the New Mexico S&Gs 
and amending BLM land use plans in New Mexico to include the New Mexico S&Gs.14 
The New Mexico S&Gs utilize three overall standards for public land health: the Upland 
Sites standard; the Biotic Communities, including Native, Threatened, Endangered and 
Special Status Species standard; and the Riparian Sites standard.15 

 
The Allotments and BLM’s Decision 

 
This appeal concerns BLM’s decision to renew four 10-year grazing permits: two 

on the Ignacio Chavez Grant Community Allotment, one on the Mesa Cortada Allotment, 
and one on the Canon Tapia Allotment. In connection with the permit renewal process, 
BLM prepared one EA that addresses grazing on the three Allotments at issue in this 
appeal as well as other allotments.16 The Ignacio Chavez Grant Community Allotment is 
17,728 acres in size and is comprised entirely of public land.17 The 12,132-acre Mesa 
Cortada Allotment includes 11,655 acres of public land and 477 acres of private land.18 
The Canon Tapia Allotment is 1,547 acres in size and includes 1,544 acres of public land 
and three acres of private land.19 The three Allotments at issue are located in Sandoval 
County.20  
 

In 2012, BLM conducted a rangeland health assessment (RHA) for each Allotment 
to evaluate the health of Federal rangelands within the three Allotments in accordance 
with the applicable New Mexico S&Gs.21 Analyses of whether each of the Allotments met 
applicable New Mexico S&Gs were conducted by an interdisciplinary team (ID Team) in 

 
 

14 Id., Record of Decision New Mexico Standards for Public Land Health and Guidelines 
for Livestock Grazing Management at S 1 (Jan. 12, 2001) (New Mexico S&G ROD). 
https://www.blm.gov/sites/blm.gov/files/Standards%20for%20Public%20Land%20Heal
th%20and%20Guidelines%20for%20Livestock%20Grazing%20in%20New%20Mexico.pd
f (last visited Apr. 20, 2021). 
15 Id. 
16 AR Tab 22, Environmental Assessment DOI-BLM-NM-A010-2013-33-EA for Livestock 
Grazing on the Following Allotments: Guadalupe (#00047), Mesa Cortada (#00048), 
Ignacio Chavez Grant Community (#00050), Cerro Salado (#00051), Canon Tapia 
(#00062), Canon Del Puente (#00067), Agua Salado (#00110), Cerro Tinaja 
Community (#25572) (Feb. 5, 2014) (EA).  
17 Id. at 5. 
18 Id. 
19 Id. at 6. 
20 Id. at 5. 
21 Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, Order at 3 (citing AR Tab 
24, RHA for the Mesa Cortada Allotment; AR Tab 26, RHA for the Ignacio Chavez Grant 
Community Allotment; AR Tab 27, RHA for the Canon Tapia Allotment) (Order).  

https://www.blm.gov/sites/blm.gov/files/Standards%20for%20Public%20Land%20Health%20and%20Guidelines%20for%20Livestock%20Grazing%20in%20New%20Mexico.pdf
https://www.blm.gov/sites/blm.gov/files/Standards%20for%20Public%20Land%20Health%20and%20Guidelines%20for%20Livestock%20Grazing%20in%20New%20Mexico.pdf
https://www.blm.gov/sites/blm.gov/files/Standards%20for%20Public%20Land%20Health%20and%20Guidelines%20for%20Livestock%20Grazing%20in%20New%20Mexico.pdf
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February and March of 2013.22 Based on these analyses, BLM determined that the 
Allotments were meeting the Upland Sites and Biotic Communities23 standards and that 
the Riparian Sites standard was not applicable.24  

 
On February 5, 2014, BLM finalized the EA and finding of no significant impact 

(FONSI) for the grazing permit renewals.25 BLM analyzed three alternatives in the EA: 
the proposed action, the no action alternative, and the no grazing alternative which 
would no longer allow grazing on BLM-managed lands within the Allotments.26 Under 
the proposed action, additional terms and conditions, set forth in Appendix III of the EA, 
would be added to the permits to “aid in achieving and/or maintaining the New Mexico 
Standards and Guidelines . . . by promoting adaptive management strategies due to 
seasonal variations in weather and subsequent forage conditions.”27  

 
BLM issued a proposed decision on May 29, 2014.28 Mr. Childress protested BLM’s 

proposed decision to renew the permits in a letter dated June 30, 2014.29 BLM resolved 
Mr. Childress’ protest and issued its Decision, which approved the renewal of 10-year 
grazing permits, subject to the terms and conditions described in Appendix III of the 
EA.30   

 
 

 
Appeals to the ALJ and the ALJ’s Order Granting BLM Summary Judgment 

 

 
 

22 Id. (citing AR Tab 15, Standards Determination Document (Standards Determination) 
for the Rio Puerco Field Office BLM Mesa Cortada Allotment (Feb. 20, 2013); AR Tab 17, 
Standards Determination for the Rio Puerco Field Office BLM Ignacio Chavez [Grant] 
Community Allotment (Feb. 21, 2013); AR Tab 18, Standards Determination for the Rio 
Puerco Field Office BLM Canon Tapia Allotment (Mar. 19, 2013)). 
23 AR Tab 15 at 6-16; AR Tab 17 at 9-18; AR Tab 18 at 6-10; EA at 21-23. 
24 AR Tab 15 at 12; AR Tab 17 at 17; AR Tab 18 at 9.  
25 AR Tab 22, Finding of No Significant Impact for Grazing Permit Issuance for: 
Guadalupe (00047), Mesa Cortada (00048), Ignacio Chavez Grant Community (00050), 
Cerro Salado (00051), Canon Tapia (00062), Canon Del Puente (00067), Agua Salado 
(00110), Cerro Tinaja Community (25572) Allotments NM-A0101-2013-033-EA (Feb. 5, 
2014) (FONSI).   
26 EA at 3-5. 
27 Id. at 4.  
28 AR Tab 6, Notice of Proposed Decision (May 29, 2014). 
29 AR Tab 5, Protest of Proposed Decisions (June 30, 2014). 
30 AR Tab 4, Notice of District Manager’s Final Decision at 2-3 (July 15, 2014) (Final 
Decision).  
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On August 12, 2014, Mr. Childress filed a timely appeal of BLM’s Decision to the 
Departmental Cases Hearings Division (Hearings Division).31 Mr. Childress filed his First 
Motion for Summary Judgment on March 2, 2015, and his Second Motion for Summary 
Judgment on May 29, 2015.32 BLM filed its Response to Appellant’s Motion For Summary 
Judgment And Cross-Motion for Summary Judgment on September 25, 2015.33 Mr. 
Childress filed a Response to BLM’s Cross-Motion for Summary Judgment,34 and BLM 
filed a Sur-Reply.35  

 
On January 19, 2016, the ALJ issued the appealed Order in which he denied Mr. 

Childress’ motions for summary judgment, granted BLM’s cross-motion for summary 
judgment, and affirmed BLM’s Decision.36 Mr. Childress sought reconsideration of the 
ALJ’s Order, which was denied.37 Mr. Childress also appealed the ALJ’s Order to the 
Board.38  
 

Appeal of the ALJ’s Order to the Board 
 

Mr. Childress argues that there are genuine issues of material fact, and that the 
ALJ did not address most of the legal issues raised by Mr. Childress.39 Mr. Childress 
argues that the ALJ erred in granting BLM summary judgment because data used to 
make the standards determinations are not supported by monitoring, trend or utilization 
information,40 the standards determination for Biotic Communities for the three 

 
 

31 AR Tab 3, Notice of Appeal and Statement of Reasons Final Decision (filed Aug. 12, 
2014). 
32 See Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, Appellant’s First 
Motion for Summary Judgment (filed Mar. 2, 2015); Appellant’s Second Motion for 
Summary Judgment (filed May 29, 2015). 
33 See Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, BLM’s Motion for 
Summary Judgment (filed Oct. 2, 2015). 
34 See Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, Appellant’s Response 
(filed Oct. 16, 2015). 
35 See Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, BLM’s Sur-Reply (filed 
Nov. 23, 2015). 
36 Order at 14. 
37 See Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, Motion to Reconsider 
(filed Feb. 8, 2016); Sid Childress v. Bureau of Land Mgm’t, DCHD-110-2014-001, Order 
Denying Motion to Reconsider (Feb. 17, 2016). 
38 Notice of Appeal and Statement of Reasons (filed with the Board Feb. 19, 2016) 
(SOR). 
39 Id. at 1. 
40 Id. at 2-4. 
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Allotments is flawed,41 the standards determination for Upland Sites in the Canon Tapia 
Allotment is contradicted by BLM staff,42 and the Riparian Sites standard should have 
been assessed in the Mesa Cortada Allotment.43 Mr. Childress also asserts that BLM 
violated NEPA and FLPMA. Under NEPA, Mr. Childress argues that BLM’s NEPA analysis 
is flawed because BLM lacked site-specific analysis of impacts to biotic resources.44 Under 
FLPMA, Mr. Childress argues that BLM violated the governing land use plan when it 
failed to reduce grazing in “I-category” allotments45 and that BLM is prohibited from 
issuing 10-year grazing permits prior to the development of allotment management plans 
(AMPs) for each of the Allotments.46 BLM did not file an Answer.47  
 

DISCUSSION 
 

Burden of Proof on Appeal of a Summary Judgment Decision  
 

An ALJ in the Hearings Division may only grant summary judgment if the ALJ 
determines that “there is no genuine issue as to any material fact, and the movant is 
entitled to judgment as a matter of law, with all reasonable inferences drawn in favor of 
the nonmoving party.”48 On appeal of an ALJ’s order granting summary judgment, the 
appellant must “prov[e], by a preponderance of the evidence, the existence of genuine 
issues of material fact or an error of law by the [Hearings Division].”49 Therefore, the 
Board determines if the appellant has shown the existence of a disputed issue of fact that 
might alter the outcome of the proceedings or an error of law in the ALJ’s decision.50 We 
decide questions of law de novo.51   

 

 
 

41 Id. at 7. 
42 Id.  
43 Id. at 6. 
44 Id. at 7. 
45 Id. at 8.  
46 Id. at 4-6. 
47 See 43 C.F.R. § 4.414. 
48 Dannelle and Chad Hensley, 195 IBLA 345, 346 (2020); see also id. at 359-65 
(elaborating on this standard). 
49 See id. at 346; see also 06 Livestock Co., 192 IBLA 323, 334-35 (2018) (comparing the 
standards before the Hearings Division and the Board), reconsideration denied, IBLA No. 
2014-287-1 (Nov. 30, 2020); Yousuf v. Cohlmia, 741 F.3d 31, 37 (10th Cir. 2014) (“We 
review a grant of summary judgment de novo . . . .”). 
50 See 06 Livestock Co., 192 IBLA at 335; Pete Stamatakis v. Bureau of Land Mgm’t, 115 
IBLA 69, 74 (1990). 
51 See Roche v. Bureau of Land Mgm’t, 195 IBLA 266, 270 (2020); United States v. 
Scavarada, 189 IBLA 9, 13 (2016). 
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There are also certain background legal principles which inform us in determining 
whether an appellant has shown error in the ALJ’s summary judgment ruling on whether 
there is a dispute of material fact. The Board follows the “longstanding principle that an 
appellant’s burden to demonstrate error in a BLM grazing decision, founded on the 
professional opinion of BLM’s experts, will ‘not [be] carried by mere expressions of 
disagreement with BLM’s analysis and conclusions.’”52 Likewise, “[i]t is well settled that 
BLM is entitled to rely on the professional opinion of its experts concerning matters 
within the realm of their expertise, where it is reasonable and supported by record 
evidence,” and “‘[w]hen specialists express conflicting views, an agency must have 
discretion to rely on the reasonable opinions of its own qualified experts.’”53 Therefore, 
“[a] party challenging BLM’s evaluation must do more than offer a contrary opinion” or 
show “that a different course of action or interpretation is available and supported by the 
evidence.”54 Rather, in challenging 
 

reliance on the professional opinion of [BLM’s] experts[,] [an appellant] 
must show their opinion to be arbitrary and capricious or, by a 
preponderance of the evidence, that it was based on a material error in 
methodology, data, analysis or conclusion. It must show, with objective 
evidence, either “BLM erred when collecting the underlying data, when 
interpreting that data, or when reaching the conclusion,” or that “a 
demonstrably more accurate study has disclosed a contrary result.”[55]  

 
Under this formulation,  

 
 

52 Bureau of Land Mgm’t v. W. Watersheds Project, 191 IBLA 144, 153 (2017) (quoting 
Am. Mustang & Burro Ass’n, Inc., 144 IBLA 148, 150 (1998)); see id. at 181 (“Conclusory 
allegations of error or a mere difference of professional opinion will not suffice to show 
BLM erred in relying on the professional opinion of its experts.”). 
53 Id. at 180 (quoting Marsh v. Oregon Nat. Res. Council, 490 U.S. 360, 378 (1989)); see 
Nev. Div. of Wildlife, 145 IBLA 237, 253 (1998) (“The Department is entitled to rely on 
the reasoned analysis of its experts in matters within the realm of their expertise, and a 
party challenging BLM’s evaluation must do more than simply offer a contrary 
opinion.”); W. Cow Creek Permittees v. Bureau of Land Mgm’t, 142 IBLA 224, 238 (1994) 
(“The Department is entitled to rely on the reasoned analysis of its experts in matters 
within the realm of their expertise.”); id. (“Mere professional disagreement voiced by an 
appellant’s expert does not suffice to establish error in studies conducted by a BLM range 
conservationist.”). 
54 W. Cow Creek, 142 IBLA at 238; see Nev. Div. of Wildlife, 145 IBLA at 253 (“[T]he 
existence of an alternative, supportable method . . . does not mandate rejection of BLM’s 
methodology” absent a showing that BLM’s “interpretation is unreasonable”). 
55 Bureau of Land Mgm’t v. W. Watersheds Project, 191 IBLA at 180-81 (quoting W. Cow 
Creek, 142 IBLA at 238).  
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the challenging party “must show not just that the results of . . . [BLM’s 
analysis and conclusions] could be in error, but that they are erroneous.” 
Absent a preponderance of record evidence showing that the professional 
opinion of BLM’s experts was wrong or based on a material error in method, 
data collection, or analysis, their opinion and assessment can only be 
rebutted by a demonstrably more accurate assessment that reached a contrary 
conclusion.[56]  

  
Analysis of Allegations 

 
 Mr. Childress argues that the ALJ erred in granting BLM summary judgment 
because BLM’s determination that the standards were met was flawed for numerous 
reasons: all the determinations were made without adequate monitoring, trend or 
utilization information;57 the determination for the Biotic Communities standard was 
based on a flawed analysis and inadequate data;58 and the determination for the Upland 
Sites standard on the Canon Tapia Allotment is contradicted by other BLM statements.59 
In addition, Mr. Childress asserts that BLM improperly found that the Riparian Sites 
standard did not need to be assessed in the Mesa Cortada Allotment.60 We address each 
allegation below.  
 

1. Mr. Childress has Raised No Issue of Material Fact Regarding Whether the 
Standards Determinations are Supported by Adequate Monitoring Data  

 
Mr. Childress asserts that BLM’s standards determinations are inadequate because 

the data used to make those determinations is allegedly lacking in any “monitoring, 
trend, or utilization information.”61 To support his position, Mr. Childress argues, “the 
ALJ points to a bare assertion and mere allegation in the Standards Determinations that 
‘the interdisciplinary team used rangeland monitoring data[]’ as proof that the Standards 
Determinations are properly supported.”62     
 

 
 

56 Id. at 181 (quoting W. Cow Creek, 142 IBLA at 238) (internal footnote omitted); see 
also Glanville Farms Inc. v. Bureau of Land Mgm’t, 122 IBLA 77, 87 (1992). 
57 SOR at 2-4. 
58 Id. at 7. 
59 Id.  
60 Id. at 6. 
61 Id. at 2. 
62 Id.  
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The ALJ did more than point to a bare allegation. He found that BLM did in fact 
conduct monitoring on all three of the subject Allotments.63 The ALJ cited several 
documents in support of this finding, namely the standards determinations for the Mesa 
Cortada, Ignacio Chavez Grant Community, and Canon Tapia Allotments.64  

 
As an example of monitoring conducted on the three Allotments, the ALJ quoted 

portions of the Mesa Cortada standards determination.65 Mr. Childress does not 
acknowledge any of the standards determinations on which the ALJ relied or identify 
error within those particular documents. Nor does he identify any specific data collection 
requirement that BLM ignored in making its standards determinations.  

 
Furthermore, the ALJ correctly concluded that Mr. Childress’ personal critique of 

BLM’s monitoring data and its methodologies was not enough to raise a disputed issue of 
material fact or otherwise show error in BLM’s decision.66 In assessing the probative 
value of Mr. Childress’ personal observations set forth in his affidavit,67 the ALJ explained 
that “it is settled black letter law that BLM is entitled to rely upon the advice of its own 
experts, including, in particular, in this case the determinations of the . . . 
interdisciplinary team.”68 As a result, the ALJ concluded that because of the ID Team’s 
expertise, “their views and determinations, as an evidentiary matter, clearly trump the 
lay views of Mr. Childress.”69 The record supports the ALJ’s analysis, and we conclude 
Mr. Childress has not identified a disputed issue of material fact or a legal error in the 
ALJ’s grant of summary judgment in favor of BLM. 

 
2. There is No Issue of Material Fact Regarding Whether the Standards 

Determinations for the Biotic Communities Standard are Flawed 
 

 
 

63 Order at 7. 
64 Id. at 7-9 (citing AR Tabs 15, 17, and 18). 
65 Id. at 7 (citing AR Tab 15 at 1 (“The interdisciplinary team used rangeland monitoring 
data, professional observations, and photographs to assess achievement of the Standards 
and conformance with the Guidelines.”), 7-8 (“The method used to obtain transect data 
. . . is a rapid, accurate method for quantifying soil cover, including vegetation, litter, 
rocks and biotic crusts.”), 8 (“Quantitative cover, and species composition, collected 
along each transect was used in conjunction with qualitative indicators of soil quality, 
hydrologic function, and biological health in order to assess existing condition of 
ecological sites at key areas within each allotment.”)).  
66 Id. at 10. 
67 See Affidavit in Support of First Motion for Summary Judgment, attached as Exhibit 
(Ex.) 4 (Feb. 26, 2015).  
68 Order at 9.  
69 Id. 
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Mr. Childress argues that BLM lacks adequate support for its standards 
determinations for the Biotic Communities standard, and that the ALJ ignored his facts 
showing this defect.70 To support his view, Mr. Childress references language in the EA 
to argue that BLM only considered non-biotic resources: “[t]his EA will identify impacts 
of livestock grazing and its effects on non-biotic resources within the project area.”71 Mr. 
Childress also asserts that the Biotic Communities standard “must address habitat for 
wildlife, not the existence of wildlife”72 and that because BLM has “neither a biological 
evaluation or formal or informal consultation with the U.S. Fish and Wildlife Service” 
BLM “has no foundation for its opinions about the biotic communities standard.”73  
 

The Biotic Communities standard is titled Biotic Communities, Including Native, 
Threatened, Endangered, and Special Status Species.74 The standard provides: 

 
Ecological processes such as hydrologic cycle, nutrient cycle, and 

energy flow support productive and diverse native biotic communities, 
including special status, threatened, and endangered species appropriate to 
the site and species. Desired plant community goals maintain and conserve 
productive and diverse populations of plants and animals, which sustain 
ecological functions and processes.[75] 

 
As an initial matter, the language quoted from the EA by Mr. Childress regarding 

the effect of livestock grazing “on non-biotic resources” is taken out of context. The 
language is an introductory statement (page 1 of the EA) attempting to summarize how 
impacts are displayed in the EA. The EA in fact addresses biotic as well as non-biotic 
resource impacts.76  
 

The record also refutes Mr. Childress’ contention that BLM failed to adequately 
examine habitat. BLM examined a variety of biotic indicators including soils and 
vegetation as well as wildlife, threatened and endangered species, sensitive species, and 
migratory birds as a part of the standards determinations.77 As part of the RHA process, 

 
 

70 SOR at 7. 
71 Appellant’s Second Motion for Summary Judgment at ¶ 26 (filed May 29, 2015) 
(quoting BLM’s EA at 1 (emphasis added)). 
72 SOR at 7 (emphasis omitted). 
73 Id.  
74 EA at 26. 
75 Id. 
76 Id. at 6-16. 
77 See, AR Tab 15 at 2-5, Standards Determination for the Mesa Cortada Allotment; AR 
Tab 17 at 2-8, Standards Determination for the Ignacio Chavez Grant Community 
Allotment; AR Tab 18 at 2-5, Standards Determination for the Canon Tapia Allotment. 
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BLM identified threatened, endangered, and sensitive species that could occur in the 
allotments.78 As a result, “[g]eographic distribution and habitat requirement information 
for each species was considered with regard to the allotments and habitat within the 
allotments.”79 This information, found in the EA at Appendix IV, describes the species’ 
habitat, their potential to occur within each allotment, and potential impacts from the 
proposed action.80 Based on this analysis, BLM concluded that “[n]o listed endangered or 
threatened species are known to occur within the allotments.”81 For the three BLM 
Sensitive Species potentially found within the project area, BLM summarized the 
potential impacts of the proposed action.82  

 
Finally, Mr. Childress contends that because BLM has “neither a biological 

evaluation or formal or informal consultation with the U.S. Fish and Wildlife Service” 
BLM “has no foundation for its opinions about the biotic communities standard.”83 
Section 7(a)(2) of the Endangered Species Act requires Federal agencies to ensure, in 
consultation with either the Secretary of the Interior or the Secretary of Commerce, that 
their proposed actions will not be “likely to jeopardize the continued existence of any 
[listed] species or result in the destruction or adverse modification of habitat of such 
species.”84 However, consultation is required only when a Federal agency determines 
that its proposed action “may affect listed species or critical habitat.”85 As discussed 
above, BLM considered listed species’ habitat, their potential to occur within each 
allotment, and potential impacts from the proposed action.86 Based on this information, 

 
 

78 EA at 7. 
79 Id. 
80 Id. at 31-36 (“Threatened, Endangered and Sensitive Species potentially within the 
Affected Environment”).  
81 Id. at 7; see id. at 31 (describing endangered Black-footed ferret as having no potential 
to occur since the species is presumed extirpated from New Mexico); id. at 33 (no 
potential for threatened Mexican spotted owl, endangered Southwest willow flycatcher, 
candidate species Yellow-billed cuckoo to occur since suitable habitat is not present); id. 
(no potential for candidate species Gunnison’s prairie dog to occur since the allotment 
areas are outside of the species range); id. at 34 (no potential for candidate species New 
Mexico meadow jumping mouse to occur because suitable habitat not present); id. at 35 
(no potential for endangered Rio Grande silvery minnow, candidate species Rio Grande 
cutthroat trout, or candidate species Zuni bluehead sucker to occur because suitable 
habitat not present); id. at 36 (no potential for threatened Zuni fleabane to occur 
because suitable habitat is not present). 
82 Id. at 31 (Loggerhead shrike); id. at 33 (Ferruginous hawk); id. at 35 (Burrowing owl). 
83 SOR at 7.  
84 16 U.S.C. § 1536(a)(2). 
85 50 C.F.R. § 402.14(a). 
86 See supra note 81. 



 
IBLA 2016-97 

 

197 IBLA 50 
 

BLM concluded that no listed endangered or threatened species were “known to occur 
within the allotments.”87 Consultation under Section 7(a)(2) of the Endangered Species 
Act therefore was not required. 

 
Mr. Childress has provided no more than a mere disagreement with BLM’s 

methodology and conclusions, which is not sufficient to create a dispute of material fact. 
To show error, an appellant must show, “with objective evidence, either [that] ‘BLM 
erred when collecting the underlying data, when interpreting that data, or when 
reaching the conclusion,’ or that ‘a demonstrably more accurate study has disclosed a 
contrary result.’”88 Mr. Childress has done neither. As a result, Mr. Childress has not 
identified a disputed issue of material fact or a legal error in the ALJ’s grant of summary 
judgment in favor of BLM. 

 
3. Mr. Childress has Raised a Factual Issue Not Addressed by the 

ALJ   
 

Mr. Childress argues that statements made by BLM staff create a dispute of 
material fact regarding BLM’s determination that the Canon Tapia Allotment was in 
compliance with the Upland Sites standard.89 Although the ALJ found that the record 
confirms the New Mexico S&Gs are being met,90 he did not specifically address Mr. 
Childress’ alleged material facts related to BLM staff statements. We do so here, and we 
set aside and remand the ALJ’s decision to affirm BLM with respect to the Upland Sites 
standard.  
  

On March 13, 2013, BLM issued the standards determination for the Canon Tapia 
Allotment, which concluded the Allotment was meeting the Upland Sites standard.91 The 
standard is met when the following conditions exist: 

 

Upland ecological sites are in a productive and sustainable condition 
within the capability of the site. Upland soils are stabilized and exhibit 
infiltration and permeability rates that are appropriate for the soil type, 
climate[,] and landform. The kind, amount, and/or pattern of vegetation 

 
 

87 EA at 7. 
88 Bureau of Land Mgm’t v. W. Watershed Project, 191 IBLA at 180-81 (quoting W. Cow 
Creek, 142 IBLA at 238) (emphasis in original). 
89 SOR at 7 (citing Appellant’s Second Motion for Summary Judgment ¶¶ 11-18). 
90 Order at 14; see id. at 8-9.  
91 AR Tab 18 at 6. 
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provide protection on a given site to minimize erosion and assist in 
meeting State and Tribal water quality standards.[92] 

 
In its evaluation, BLM determined that “[o]verall, Soil/site Stability, and Biotic 

Integrity are productive and in a sustainable condition within the allotment.”93 BLM 
found:   

 
Indications are that soil loss or degradation is not occurring at this point in 
time throughout a majority of the allotment. Perennial, native grasses are 
very effective at holding soil cover due to their basal area and their fine, 
fibrous root systems. These grasses contribute organic matter directly into 
the soil and help build stable soil aggregates. In addition, the plant and litter 
cover that are provided offer armor against wind erosion, increase 
infiltration, and decrease runoff.[94]   

 
Even though BLM concluded the Allotment was meeting the standards, BLM 
acknowledged that changes in composition to the historic plant community may occur in 
response to continuous heavy grazing.95 But BLM concluded that the data showed that 
cover was adequate to ensure soil stabilization and appropriate permeability rates within 
the ecological site.96 
 
 Relying on a July 1, 2013, decision by the Rio Puerco Field Manager suspending 
grazing on the Canon Tapia Allotment (the July 2013 Decision), Mr. Childress argues 
that the Upland Sites standard was not being met in the Allotment.97 Mr. Childress also 
includes a September 9, 2014, “Rangeland Agreement,”98 which he characterizes as 
reversing the July 2013 Decision.99 Neither of these documents was included in BLM’s 
administrative record. BLM did not specifically reference these documents in responding 
to the summary judgment motions but argued in general that Mr. Childress cited to 
“numerous documents that are not in the administrative record . . . [t]herefore, his 
arguments based upon this extra-record evidence should be discounted.”100  
 
 

 
92 EA at 26. 
93 AR Tab 18 at 6. 
94 Id. 
95 Id. at 9. 
96 Id. 
97 See Appellant’s Opening Brief, Ex. 14 at unpaginated (unp.) 1-8 (July 1, 2013) (July 
2013 Decision).   
98 See id. at unp. 9 (Sept. 9, 2014) (Rangeland Agreement). 
99 See Appellant’s Opening Brief at 17.  
100 BLM Motion for Summary Judgment at 14.  
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While BLM is correct that its decision must be supported by its administrative 
record, the record before the ALJ for consideration properly includes testimony and 
documents submitted by the appellant: “The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceedings, shall constitute the 
exclusive record for decision.”101 Mr. Childress was therefore not prohibited from 
submitting extra-record evidence to the ALJ, in this instance documents issued by BLM 
itself, which he believes contradict BLM’s contention that the Upland Sites standard was 
met.  

 
The July 2013 Decision documents that on April 23, 2013, BLM staff visited the 

Allotment and found resource damage justifying immediate suspension of the federal 
grazing permit for the Allotment: 

 

The staff observed . . . significant wind erosion on the north portion of the 
allotment, heavy to severe utilization throughout the allotment (based on 
stubble heights), a high prevalence of weeds on the north end, and [the] 
presence of large bare-soil interspaces on the north end. . . . Currently, 
the rangeland resource has already been damaged and will take many 
years to fully recover from this level of grazing intensity and the 
forecasted drought conditions. The BLM has concluded that any 
continued grazing use of this land poses an immediate and significant risk 
of resource damage. The severe lack of vegetative ground cover on the 
north end of the allotment will lead to increased water erosion, invasion 
of weeds, formation of sand dunes from wind erosion, and reduced 
watershed function. Furthermore, your continued high level of use on the 
middle and south end of the allotment will lead to the same effect by 
reducing the amount of vegetative ground cover.[102] 

 
The decision also states that BLM encouraged the permittee to reduce grazing use 

in 2012, and it contains an attachment with pie charts showing that the allotment was 
not meeting the desired composition of grass, shrubs and bare ground in the north, 
middle, or south parts of the allotment.103 BLM’s July 2013 Decision suspended the 
grazing permit for the Allotment “until resource conditions return to those described in 
the ecological site description for that area” at which time the permittee “will be allowed 
and encouraged to reapply for the suspended [Animal Unit Months (AUMs)].”104  
 

 
 

101 43 C.F.R. § 4.480(a).  
102 July 2013 Decision at unp. 1. 
103 Id. at unp. 4. 
104 Id. at unp. 2. 
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 The following year, in September 2014, BLM entered into a Rangeland Agreement 
with the permittee in which the permittee agreed to take “[eight head] voluntary Nonuse 
for a term of [five] months” until February 28, 2015,105 which reflected half of the 
permittee’s authorized use in the Allotment.106 Other than the document itself, the Board 
has no evidence concerning the Rangeland Agreement, which Mr. Childress interprets as 
showing continued mismanagement of the allotment by BLM. 

 
Addressing first the Rangeland Agreement, we find nothing inconsistent between 

the September 2014 Agreement and BLM’s March 2013 Upland Sites determination. The 
Agreement indicates that it was based on temporary drought conditions and is designed 
to allow for resource protection “before the fundamentals of rangeland health are 
negatively impacted.”107 Thus, by its terms as well as temporal distance from the Uplands 
Sites determination, it provides no material evidence that BLM erred in making its earlier 
Upland Sites determination. Rather, it is simply evidence of ongoing monitoring and 
adaptive management of the Allotment by BLM. 

 
The same unequivocal conclusion cannot be reached on the existing record 

concerning the July 2013 Decision, however. The suspension decision was issued just 
months after the Upland Sites determination and relied on factual findings of a site visit 
made just one month after the determination. The findings, such as that the “severe lack 
of vegetative ground cover on the north end of the allotment will lead to increased water 
erosion, invasion of weeds, formation of sand dunes from wind erosion, and reduced 
watershed function,” seem to conflict with the standard’s requirement that “[u]pland 
ecological sites are in a productive and sustainable condition within the capability of the 
site.”  

 
On the other hand, while Mr. Childress believes the July 2013 Decision is 

conclusive evidence that BLM had no basis to find the Upland Sites standard was being 
met, that conclusion is not warranted. The July 2013 Decision does not reference the 
Upland Sites standard, and it is not self-evident which regulatory provisions it believes 
were triggered. More specifically, the Decision cites both the general regulatory provision 
that authorizes BLM to suspend permitted use “on a temporary basis due to drought, fire 
or other natural causes”108 and a second regulatory provision that directs BLM to take 
action when grazing use is not consistent with subpart 4180, is causing unacceptable 

 
 

105 Rangeland Agreement. 
106 See Final Decision at 3 (approving grazing by 16 cows yearlong from Mar. 1 to Feb. 
28). 
107 Rangeland Agreement (emphasis added). 
108 43 C.F.R. § 4110.3-2(a). 
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levels or patterns of use, or exceeds the livestock carrying capacity, but the Decision does 
not indicate which of these factors was present.109  

 
Based on the record before us, the July 2013 Decision relied on by Mr. Childress is 

evidence, but not conclusive evidence, that BLM lacked the necessary factual basis for 
finding the Upland Sites standard to be met for the Canon Tapia Allotment. We conclude 
that the ALJ erred by not addressing this evidence when deciding whether BLM lawfully 
renewed the grazing permit for the Canon Tapia Allotment. We are not deciding whether 
an evidentiary hearing is required on remand. Instead, we merely hold that the July 
2013 Decision must be considered in resolving whether BLM properly found that the 
Upland Sites standard was met for the Allotment. We make no determination on 
whether additional evidence need be considered. Accordingly, to allow the ALJ on 
remand to decide this factual issue and its legal ramifications (if any), we set aside the 
ALJ’s decision to affirm BLM with respect to the Upland Sites standard for the Canon 
Tapia Allotment.  

 
4. Mr. Childress Has Not Raised a Genuine Issue of Material Fact Regarding 

Whether the Mesa Cortada Allotment Contains Riparian Sites  
 

Mr. Childress argues that BLM’s standards determination for the Mesa Cortada 
Allotment is erroneous because it “completely ignores the riparian site standard as if 
Charlotte’s Well and the Chico Arroyo do not exist.”110 Mr. Childress cites to alleged 
material facts cited in his Second Motion for Summary Judgment, “which the ALJ’s 
ORDER in turn ignores.”111 In the standards determination for the Mesa Cortada 
Allotment, BLM determined that the Riparian Sites Standard is not applicable to the 
Allotment.112 BLM documented this same conclusion in the EA.113 
 

In the Order, the ALJ concluded that the record confirms applicable New Mexico 
S&Gs were being met with respect to the three Allotments on appeal, and that BLM 

 
 

109 July 2013 Decision at unp. 2 (citing 43 C.F.R. § 4110.3-2(b) which provides “[w]hen 
monitoring or field observations show grazing use or patterns of use are not consistent 
with the provisions of subpart 4180, or grazing use is otherwise causing an unacceptable 
level or pattern of utilization, or when use exceeds the livestock carrying capacity . . . the 
authorized officer shall reduce permitted grazing use or otherwise modify management 
practices”). 
110 SOR at 6. 
111 Id. (citing Appellant’s Second Motion for Summary Judgment ¶¶ 3-10). 
112 AR Tab 15 at 13. 
113 EA at 6 (Table 4). 



 
IBLA 2016-97 

 

197 IBLA 55 
 

analyzed each Allotment separately to determine whether applicable rangeland health 
standards were being met.114   

 
To assess Mr. Childress’ argument, we look to whether he has either shown that 

the record demonstrates error in the determination that there are no riparian sites in the 
Mesa Cortada Allotment, or that there is a dispute of material fact on this point. To 
support his argument, Mr. Childress provided his own affidavit, to which he attached a 
map.115 In his affidavit, Mr. Childress stated that he has “confirmed that Charlotte’s Well 
is now in Mesa Cortada Allotment, based on [BLM’s] maps of its allotments.”116 
However, we find that the map Mr. Childress has provided does not corroborate his 
factual allegations. Although the map includes a handwritten name and arrow pointing 
to “Charlotte’s Well,” nothing within the map is labeled as Mesa Cortada Allotment.117  

 
Mr. Childress also asserts, without providing supporting evidence, that the Chico 

Arroyo flows through the Mesa Cortada Allotment, and that at one time Charlotte’s Well 
was in Seccion Arroyo Allotment but that the Seccion Arroyo Allotment was merged into 
Mesa Cortada Allotment.118 However, Mr. Childress undermines this assertion in his 
Opening Brief when he states that “Charlotte’s Well is a large spring on the western edge 
of the watershed, near Mesa Cortada but in Azabache allotment.”119 This location is 
confirmed in a document cited by Mr. Childress in his Second Motion for Summary 
Judgment120 and also provided by BLM in response to Mr. Childress’ discovery request 
that explains the Arroyo Chico-Charlotte’s Well riparian area is located in McKinley 
County,121 and is “associated with” the Azabache Allotment.122  

 
 

114 Order at 14 (citing to the record). 
115 Appellant’s First Motion for Summary Judgment, Ex. 4 (cited in Appellant’s First 
Motion for Summary Judgment at ¶ 29). 
116 Id. ¶ 3 (citing attached map). 
117 Id., attached map at hand-numbered p.3. 
118 Id. ¶ 3. 
119 See Appellant’s Opening Brief Regarding Canon Tapia (Allotment #62) and Brandy 
(Allotment #10) at 9 (Dec. 5, 2014); see Order at 1-2 (Mr. Childress’ original appeal 
included the Brandy Allotment, but in response to BLM’s Motion for Partial Remand with 
respect to the Brandy Allotment, the ALJ granted BLM’s motion on April 8, 2015, 
“retaining the balance of the appeal with respect to the Mesa Cortada, Ignacio Chavez, 
and Tapia Canon Allotments”). 
120 Appellant’s Second Motion for Summary Judgment ¶ 7. 
121 See EA at 5 (all of the allotments except for the Agua Salado Allotment are in 
Sandoval County).  
122 Respondent’s Responses to First Discovery Request Compartment 4 Item 9 Final 
Environmental Impact Statement for Riparian and Aquatic Habitat Management in the 
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We acknowledge that by asserting that Charlotte’s Well and the Chico Arroyo are 

located in the Mesa Cortada Allotment, Mr. Childress attempts to present a dispute of 
material fact with BLM’s findings that there are no riparian sites in Mesa Cortada 
Allotment. But there must be a genuine issue to preclude summary judgment, and his 
uncorroborated statements and evidence here do not create a genuine issue.123 Evidence 
that is “merely colorable” is insufficient to defeat summary judgment.124 To be “genuine,” 
a dispute over a material fact must reveal that “the evidence is such that a reasonable 
[trier of fact] could return a verdict for the nonmoving party.”125 Mr. Childress’ factual 
allegations, which are not substantiated by the map he has provided and are undermined 
elsewhere in the record, are insufficient as a matter of law to create a genuine issue of 
fact. Hence, Mr. Childress has not demonstrated that the ALJ erred in ruling in favor of 
BLM and against him on the parties’ competing motions for summary judgment. 
 
Mr. Childress Has Not Shown that the ALJ Erred as a Matter of Law in the Analysis of NEPA 

and FLPMA 
 

Mr. Childress argues that BLM’s EA is flawed because BLM did not undertake a 
site-specific analysis of impacts to biotic resources. Under FLPMA, Mr. Childress argues 
that BLM violated the governing land use plan when it failed to reduce grazing in “I-
category” allotments126 and because BLM issued 10-year grazing permits prior to the 
development of AMPs for each of the allotments.127 
 

 
 

NEPA Argument 
 

 
 

Albuquerque Field Office – New Mexico Volume 2: Proposed Riparian and Aquatic 
Habitat Management Plan at 1-25 (Aug. 2000). 
123 Dannelle and Chad Hensley, 195 IBLA at 355 (“[T]he mere existence of some alleged 
factual dispute between the parties will not defeat an otherwise properly supported 
motion for summary judgment; the requirement is that there be no genuine issue 
of material fact.” (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986))). 
124 Id.  
125 Id.  
126 SOR at 8.  
127 Id. at 4-6. 
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Mr. Childress raises a two-sentence NEPA argument in his SOR.128 He argues that 
BLM’s EA is flawed because BLM tiered to the statewide Standards and Guidelines EIS 
for impacts to biotic resources rather than undertaking a site-specific analysis of impacts 
to biotic resources as required by the Board’s decision in National Wildlife Federation v. 
BLM, 140 IBLA 85 (1997).129  

 
Mr. Childress’ reliance on National Wildlife Federation is misplaced. In that case, 

the Board upheld the Hearings Division’s decision that found BLM violated NEPA when it 
issued 10-year grazing permits without completing any site-specific EA to analyze 
allotment level impacts of grazing. Instead, BLM relied exclusively on the RMP/FEIS for 
its site-specific NEPA analysis.130 Here, unlike the facts in National Wildlife Federation, 
BLM analyzed site-specific impacts of grazing at the allotment level through the EA. 
National Wildlife Federation is simply inapposite. 

 
Mr. Childress’ implication that the EA only relied on the incorporated EIS is also 

inaccurate. Anticipated impacts on numerous resources from BLM’s proposed action are 
discussed in the EA.131 BLM also identified resources that would not be analyzed because 
they were not present within the project area.132 Based on the review of baseline data 
and site-specific surveys conducted for the EA, BLM identified potentially affected 
resources133 and discussed any anticipated direct and indirect effects of the proposed 
action and any cumulative effects to these resources.134 BLM also identified adaptive 
management as a means to adjust stocking rates or season of use in order to reduce 
grazing intensities when necessary.135 Standard operating procedures and additional 

 
 

128 Id. at 7 (“Tiering back to the statewide Standards and Guidelines EIS is inadequate 
because it does not involve a site-specific analysis as required by NEPA. National Wildlife 
Federation v. BLM, 140 IBLA 85 (1997).”). 
129 Id.  
130 Nat’l Wildlife Fed’n, 140 IBLA at 97 (“[T]iering requires a minimum of two NEPA 
documents, a general environmental document and a later-developed site-specific 
environmental document which is tiered back to the earlier general document.”). 
131 See EA at 7-8 (vegetation, soils, water, wildlife, including special status species, and 
wilderness).  
132 See id. at 8 (wild horses and burros, prime and unique farmlands, wild and scenic 
rivers, and National Landscape Conservation Lands). 
133 See id. at 8 (recreation), 9 (visual resources), 9-11 (cultural resources), 12-13 
(American Indian uses).  
134 Id. at 13-16. 
135 See id. at 5 (“The BLM in cooperation with the permittees have recognized the need 
for adaptive management and permittees agree to work with the BLM to adjust stocking 
rates or season of use in order to reduce grazing intensities and allow for rangeland rest 
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terms and conditions “to decrease or eliminate potential environmental impacts” are also 
included in the proposed action.136 Finally, the EA included Appendix IV, titled 
“Threatened, Endangered and Sensitive Species potentially within the Affected 
Environment,” which provides information on threatened, endangered, candidate, and 
BLM special status species, their habitat, their potential to occur within the allotments, 
and potential impacts.137   

 
To complete this site-specific analysis, BLM incorporated by reference the 

Standards and Guidelines EIS. As explained in the EA, the purpose and need for BLM’s 
proposed action was to provide sustainable livestock grazing that is consistent with 
BLM’s multiple use mandate and that conforms to the New Mexico S&Gs.138 In describing 
the impacts analysis for the EA, BLM explained that the New Mexico S&G RMPA/FEIS 
concluded that as long as the standards are being achieved “there will be beneficial 
impacts to water quality, riparian and terrestrial wildlife habitat, wildlife, riparian area 
functions, ecological processes, rangeland productivity and plant cover and diversity.”139 
BLM incorporated by reference the summary of the effects analysis for these resources 
from the New Mexico S&Gs RMPA/FEIS.140 In compliance with the BLM NEPA 
Handbook, BLM cited the source of the incorporated material, the name of the 
document, page numbers where the incorporated material can be found, and a summary 
of the incorporated material.141 

 

 
 

and recovery when deemed necessary by [BLM]. Adaptive management adjustments will 
continue to be made until resource conditions are rested and recovered to desired 
levels.”). 
136 See id. at 28 (“[f]lexibility and deviations in livestock numbers, areas of use and 
periods of use may be determined on a seasonal or annual basis where such deviations 
are warranted”), 30 (automatic reductions in stocking rates when BLM determines the 
allotment is being affected by drought).  
137 Id. at 31-36. 
138 Id. at 2. 
139 Id. at 1 (citing the New Mexico S&G ROD at 2). 
140 Id. at 7. See 40 C.F.R. § 1502.21 (“Agencies shall incorporate material . . . by 
reference when the effect will be to cut down on bulk without impeding agency and 
public review of the action. The incorporated material shall be cited . . . and its content 
briefly described.”). 
141 See BLM NEPA Handbook H-1790-1 at 26 (Jan. 2008) (BLM NEPA Handbook), 
(explaining that incorporation by reference involves “two steps: citation and 
summarization”). The BLM NEPA Handbook is available at 
https://www.blm.gov/sites/blm.gov/files/uploads/Media_Library_BLM_Policy_Handboo
k_h1790-1.pdf (last visited Apr. 20, 2021). 
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Given the EA’s discussion of allotment-level impacts and its appropriate use and 
incorporation of the Standards and Guidelines EIS, there is no merit to Mr. Childress’ 
claim that BLM failed to analyze site-specific impacts. Finally, to the extent Mr. Childress 
is arguing that the ALJ failed to consider his NEPA argument, that contention is also 
unwarranted. After reviewing the EA and discussing the applicable standards of review 
and burden of proof, the ALJ concluded that BLM’s NEPA analysis was adequate and 
took a hard look at the likely environmental impacts of its proposed actions.142 For the 
reasons discussed above, we agree with the ALJ’s conclusion.  
 

FLPMA Arguments 
 

1. BLM’s Decision was in Conformance with the Rio Puerco RMP  
 

Mr. Childress argues that BLM’s Decision was not in conformance with the Rio 
Puerco land use plan because BLM should have reduced grazing in the Mesa Cortada and 
Ignacio Chavez Grant Community Allotments due to their categorization in the Rio 
Puerco land use plan as “I” category allotments.143 The ALJ did not directly address this 
argument. We do so here and find that BLM’s Decision was in conformance with the Rio 
Puerco land use plan, as amended. 
 

FLPMA requires BLM to “manage the public lands under principles of multiple use 
and sustained yield, in accordance with the land use plans” BLM develops.144 A 
management action is in conformance with a land use plan where it is “specifically 
provided for in the plan, or if not specifically mentioned, [is] . . . clearly consistent with 
the terms, conditions, and decisions of the approved plan . . . .”145 An appellant 
contending that a management action is inconsistent with a land use plan under FLPMA 
must show error in BLM’s determination that its action complies with the terms of that 
land use plan.146 

 

 
 

142 Order at 10-13.  
143 Appellant’s First Motion for Summary Judgment ¶ 40 (“Mesa Cortada is an ‘I’ category 
allotment, and [BLM] has failed and refused to reduce grazing in Mesa Cortada.”), ¶ 41 
(“Ignacio Chavez is an ‘I’ category allotment but [BLM] did not reduce permitted AUMs 
in the renewed 10-year grazing lease.”). 
144 Wildlands Defense, 192 IBLA 383, 401 (2018) (quoting 43 U.S.C. § 1732(a) (2012)). 
145 Id. (quoting 43 C.F.R. § 1601.0-5(b) (definition of conformity or conformance)). 
146 Klamath-Siskiyou Wildlands Center, 192 IBLA 291, 306 (2018); WWP, 191 IBLA 351, 
378-379 (2017). 
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The governing land use plan in this case is BLM’s Rio Puerco Resource 
Management Plan (RMP), approved in 1986, republished with minor changes in 1992,147 
and amended in 2001 to incorporate the New Mexico S&Gs.148 All grazing allotments 
covered by the RMP were placed into three selective management categories: “Maintain” 
(“M”), “Custodial” (“C”), and “Improve” (“I”).149 BLM explained that the purpose of the 
categorization was “to focus management on those allotments where changes could 
produce cost-effective improvement in resource conditions.”150  

 
  The RMP describes an “I” category allotment as one on which the “public lands 
are in unsatisfactory ecological condition and/or significant resource conflicts have been 
identified.”151 The RMP directs BLM to manage “I” category allotments “to improve the 
ecological condition and/or reduce resource conflicts,” and to accomplish these 
objectives “through the intensification of range management and/or reductions in 
allowable livestock grazing use.”152 The RMP directs that “specific management 
prescriptions to resolve the identified resource conflicts will . . . be developed in 
Allotment Management Plans.”153 The grazing regulations define an “allotment 
management plan” as a “documented program developed as an activity plan, consistent 
with the definition [under FLPMA] at 43 U.S.C. 1702(k), that focuses on, and contains 

 
 

147 See BLM, Rio Puerco Resource Management Plan and Record of Decision 
(October 1992 Update), 
https://eplanning.blm.gov/public_projects/lup/99793/134929/165083/1992_RMP_UP
DATE_508CB.pdf (last visited Apr. 21, 2021) (RMP). Although excerpts from the 1986 
Rio Puerco RMP are included in the record, we take official notice of the entire 
document, as updated in 1992. See 43 C.F.R. § 4.24(b); see also id. § 1610.5-4 (allowing 
approved plans to “be maintained as necessary to reflect minor changes in data,” so long 
as such maintenance does “not . . . change the terms, conditions, and decisions of the 
approved plan”). 
148 See New Mexico S&G ROD at 1.  
149 RMP at 44. 
150 Id.  
151 Id. at 8. 
152 Id.; see also id. at 44 (“This Plan provides for implementation of management and/or 
reductions in allowable livestock grazing use on the ‘I’ category allotments that would 
ensure improvement in ecological condition to acceptable levels, the provision of forage 
needs for livestock grazing use and wildlife habitat, and improvement in watershed 
conditions.”); id. at 46 (“Each ‘I’ allotment either has resource conflicts or has an 
ecological condition rating which requires change in grazing management and/or 
allowable livestock grazing use.”). 
153 Id. at 46; see also Appellant’s First Motion for Summary Judgment ¶ 15 (“Specific 
management prescriptions to resolve identified resource conflicts will be set forth in 
Allotment Management Plans.”). 
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the necessary instructions for, the management of livestock grazing on specified public 
lands to meet resource condition, sustained yield, multiple use, economic and other 
objectives.”154 The RMP does not establish a timetable or deadline for development of 
AMPs or link the development of AMPs to the issuance of permits. In fact, continued 
issuance of grazing permits and leases is among the implementation priorities under the 
RMP.155   
 

In 2001, the RMP was amended to incorporate the New Mexico S&Gs.156 BLM 
explained that “[t]he standards and guidelines approved would be used in conjunction 
with existing RMP decisions.”157 As an example of how this would work, BLM explained 
that in “I” category allotments, BLM would continue to develop AMPs “commensurate 
with [p]ublic [l]and health standards and guidelines.”158 This is consistent with BLM’s 
grazing regulations which direct that the development of grazing-related portions of 
“activity plans,” which are defined elsewhere in the regulations to include AMPs, are 
subject to the standards and guidelines.159  
 

Despite Mr. Childress’ argument to the contrary, we conclude that BLM was 
justified in concluding that its Decision to renew four grazing permits was in 
conformance with the Rio Puerco RMP.160 At the time of BLM’s Decision, the Rio Puerco 
RMP incorporated the implementation procedures of the 2001 New Mexico standards 
and guidelines,161 which BLM followed in issuing the permits here. While the RMP 
continued to maintain the selective management categories such as “I” category 
allotments, the RMP accomplishes the associated management direction by following the 

 
 

154 43 C.F.R. § 4100.0-5. 
155 RMP at 53 (under the heading of “Implementation Priorities” BLM was to, among 
other things, “[c]ontinue to develop and issue grazing decisions to implement the three 
grazing EIS’s and the RMP Vegetative Uses Issue resolution” and “[c]ontinue routine 
range administration functions, including issuance of permits [and] leases”). 
156 See New Mexico S&G ROD at S1 (“[T]his Final Record of Decision . . . approves New 
Mexico Statewide Standards for Public Land Health and Guidelines for Livestock Grazing 
Management . . . and amends BLM land use plans to include the Standards and 
Guidelines.”).  
157 New Mexico S&G RMPA/FEIS Appendix at B-2-1. 
158 See id. (citing Rio Puerco RMP at 46). 
159 See 43 C.F.R. § 4100.0-5 (defining activity plan as “a plan for managing a resource 
use or value to achieve specific objectives. For example an [AMP] is an activity plan for 
managing livestock grazing use to improve or maintain rangeland conditions.”); 
§ 4180.2(c) (“Practices and activities subject to standards and guidelines include the 
development of grazing-related portions of activity plans . . . .”). 
160 FONSI at unp. 1. 
161 See New Mexico S&G ROD at 14-16. 
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evaluation process of the standards and guidelines when issuing permits and developing 
AMPs. No timeline was established for development of AMPs, and the issuance of grazing 
permits and leases was not linked to the development of AMPs, but rather was to 
continue subject to the grazing standards and guidelines.162 We therefore reject Mr. 
Childress’ claim that BLM’s action was not in conformance with the Rio Puerco RMP.   
 

2. There is No Requirement for BLM to Have an Allotment Management Plan 
in Place Before Issuing a 10-Year Grazing Permit 

 
Mr. Childress argues that because the Mesa Cortada, Ignacio Chavez Grant 

Community, and Canon Tapia Allotments lack AMPs, BLM was prohibited from issuing a 
grazing permit for a period longer than one year under our 1976 decision in Hat Ranch, 
Inc.,163 and the 1974 decision of the U.S. District Court for the District of Columbia in 
Natural Resources Defense Council, Inc. v. Morton (NRDC).164 Even assuming that Hat 
Ranch and NRDC stood for that proposition, those cases have been superseded by statute, 
as discussed below, and thus we reject this argument. In doing so, we modify the ALJ’s 
analysis and hold that an AMP need not be in place prior to the issuance or, in this case, 
renewal of a 10-year grazing permit.  

 
As discussed earlier, an AMP is “an activity plan” that “contains the necessary 

instructions for[] the management of livestock grazing on specified public lands to meet 
resource condition, sustained yield, multiple use, economic and other objectives.”165 
Section 402 of FLPMA states that a grazing permit “may incorporate an [AMP],” and 
specifies that if BLM “has not completed an [AMP] or determines that an [AMP] is not 
necessary . . . and will not be prepared, [BLM] shall incorporate in grazing permits . . . 
such terms and conditions as [it] deems appropriate.”166 BLM’s regulations similarly state 
that BLM “may” develop AMPs.167 Both FLPMA and the regulations therefore recognize 
that BLM has the discretion to decide whether to develop an AMP.168 

 

 
 

162 See 43 C.F.R. § 4180.2(c) (“Practices and activities subject to standards and guidelines 
include the . . . establishment of terms and conditions of permits, leases and other 
grazing authorizations . . . .”).  
163 27 IBLA 340 (1976). 
164 388 F. Supp. 829 (D.D.C. 1974). 
165 43 C.F.R. § 4100.0-5; see also 43 U.S.C. § 1702(k) (providing a more detailed 
definition). 
166 43 U.S.C. § 1752(d)-(e) (emphasis added). 
167 43 C.F.R. § 4120.2 (emphasis added). 
168 See Sorensen v. Bureau of Land Mgm’t, 155 IBLA 207, 209 (2001) (noting that “section 
402 authorized the Secretary to establish” AMPs (emphasis added)). 
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The NRDC decision relied on by Mr. Childress concerned BLM’s early attempts to 
bring its grazing program into compliance with NEPA. The court held that a single, 
nationwide EIS would not suffice, and instead ordered BLM to assess “the specific 
environmental effects of the permits issued, and to be issued, in each [grazing] 
district.”169 The decision mentioned AMPs only in passing, and included, in a footnote, 
the following observation regarding BLM’s existing practices: “Permits and leases for 
terms, generally 10 years, are made only after an AMP is agreed to between BLM and the 
grazer. . . . In areas for which no AMP has been prepared only annual licenses are issued.”170  

 
The NRDC court concluded by ordering the parties to confer and “agree on a 

schedule for preparation of” the required EISs.171 After the decision, BLM and the 
plaintiffs entered into a settlement under which BLM agreed to prepare land use plans, 
supported by EISs, and agreed that these land use plans would include AMPs.172 As part 
of this settlement, the parties agreed that “[u]ntil an appropriate EIS is completed, the 
Federal Defendants will adhere to the current policy of limiting authorizations for 
livestock grazing on any given area to an annual authorization basis.”173 BLM 
subsequently issued an instruction memorandum affirming that it would only issue one-
year permits in areas without a land use plan and an EIS.174 

 
In Hat Ranch, decided in November 1976, this Board held that in light of the 

NRDC decision and the resulting settlement, a grazing permit for an area in which the 
land use planning process had not been completed “can be renewed only on an annual 
basis.”175 Like the NRDC court, we referred to AMPs in passing, focusing instead on the 
broader requirement to complete a land use plan supported by an EIS. We relied on our 
decision in Hat Ranch to reach a similar conclusion the following year in Ralph H. and 
Jacqueline L. Rainwater,176 but we do not appear to have cited either decision since then 
in a precedential decision. 

 
On appeal, Mr. Childress asserts that the judgment and settlement in NRDC and 

our decision in Hat Ranch remain good law, and that BLM was therefore prohibited from 
issuing a 10-year permit for the three allotments at issue because the allotments lack 
AMPs.177 The Hearings Division rejected this argument on the grounds that the terms and 

 
 

169 NRDC, 388 F. Supp. at 841. 
170 Id. at 839 n.18 (emphasis added). 
171 Id. at 842. 
172 See Hat Ranch, 27 IBLA at 357. 
173 Id. (emphasis removed). 
174 Id. at 358-59. 
175 Id. at 359. 
176 31 IBLA 377 (1977). 
177 See SOR at 4-6. 
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conditions included in the grazing permits “constitute a legally sufficient, allotment-
specific [AMP].”178 

 
We reject Mr. Childress’ AMP claim on a different ground. First, we note that 

neither NRDC nor Hat Ranch ties the issuance of multiyear grazing permits to the 
existence of an AMP specifically, but rather to the existence of a land use plan supported 
by an EIS – a condition that BLM satisfied for the three allotments no later than 1986, if 
not before. In any event, we need not examine this distinction further, because to the 
extent that either case conditioned BLM’s authority to issue a multiyear grazing permit 
on its completion of an AMP, that holding has been superseded by Congress. 

 
As originally enacted in October 1976, section 402 of FLPMA stated that grazing 

permits “shall be for a term of ten years,” subject to BLM’s discretion to issue permits for 
shorter terms in various circumstances, including where doing so “will be in the best 
interest of sound land management.”179 The statute specified, however, “[t]hat the 
absence from an [AMP] of details [that BLM] would like to include but which are 
undeveloped shall not be the basis for establishing a term shorter than ten years.”180 
Instead of tying BLM’s completion of an AMP to the length of the permit, Congress 
included the provision noted above, requiring that in the absence of an AMP, BLM must 
“incorporate in grazing permits . . . such terms and conditions as [it] deems 
appropriate.”181 

 
In light of this statutory language, enacted in October 1976, it is doubtful whether 

the holding that Mr. Childress ascribes to Hat Ranch – that the lack of an AMP precludes 
BLM from issuing a multiyear grazing permit – was correct when Hat Ranch was decided 
in November 1976, two weeks after the enactment of FLPMA. Any such doubt was 
cleared up two years later, however, when Congress added the following proviso to 
section 402 of FLPMA: 

 
That the absence of completed land use plans or court ordered 
environmental statements shall not be the sole basis for establishing a term 
shorter than ten years unless [BLM] determines on a case-by-case basis that 
the information to be contained in such land use plan or court ordered 
environmental impact statement is necessary to determine whether a shorter 

 
 

178 Order at 13, and at 12-13 (citing to and quoting from AR Tab 22 (EA) at 28-29).  
179 Pub. L. No. 94-579, § 402(a), (b), 90 Stat. 2743, 2773-74 (1976). 
180 Id. § 402(b)(3), 90 Stat. at 2774 (emphasis added). 
181 Id. § 402(e). 
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term should be established for any of the reasons set forth in [section 
402].[182] 
 
This language supersedes the provision of the NRDC settlement requiring BLM to 

“adhere to the current policy of limiting authorizations for livestock grazing . . . to an 
annual authorization basis” until it completes “an appropriate EIS,” as well as the 
holding in Hat Ranch that in the absence of a land use plan, a permit “can be renewed 
only on an annual basis.”183 We therefore reject Mr. Childress’ claim that either NRDC or 
Hat Ranch prohibited BLM from issuing a 10-year permit for the Mesa Cortada, Ignacio 
Chavez Grant Community, and Canon Tapia Allotments. 
 

Conclusion 
 
 Therefore, pursuant to the authority delegated to the Board of Land Appeals by 
the Secretary of the Interior,184 we affirm with modification the ALJ’s Order of January 
19, 2016, to the extent it upheld BLM’s renewal decisions for the Mesa Cortada and 
Ignacio Chavez Grant Community allotments. However, for the reasons discussed above, 
we set aside the ALJ’s Order with respect to the Canon Tapia allotment and remand for 
action consistent with this decision.  
 
 
     

     
 
 
I concur: 
 
 

 
 

182 Public Rangelands Improvement Act of 1978, Pub. L. No. 95-514 § 7(a), 92 Stat. 
1803, 1807 (amending 43 U.S.C. § 1752(b)(3)) (emphasis added); see also 43 C.F.R. 
§ 4130.2(d) (requiring a permit to have a term of 10 years unless one of four 
circumstances applies, none of which is at issue in this case). 
183 See Hat Ranch, 27 IBLA at 357, 359 (emphasis removed). 
184 43 C.F.R. § 4.1. 

Rreeder
Laura Brown Admin Judge

Rreeder
K. Jack Haugrud Admin Judge


	2016-97 Sid Coversheet
	2016-97 Sid Page Numbers and S



