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WROTEN LAND & CATTLE CO., ET AL.1 

IBLA 2016-121, Et Al. Decided April 16, 2021 

Appeal from orders issued by an administrative law judge in the Departmental 
Cases Hearings Division dismissing Appellants’ appeals of the Bureau of Land 
Management’s December 24, 2013, Final Grazing Decisions. ID-BD-3000-2014-042, Et Al. 

 
Set aside and remanded. 

 
APPEARANCES: Paul A. Turcke, Esq. and Cherese D. McLain, Esq., MSBT LAW, CHTD, Boise, 
Idaho, for the permittees; Albert P. Barker, Esq. and Paul Arrington, Esq., Barker Rosholt & 
Simpson LLP, Boise, Idaho, for the grazing associations; Anne C. Briggs, Esq., Scott W. 
Hulbert, Esq., and Dusty D. Parson, Esq., Office of the Field Solicitor, Boise, Idaho, for the 
Bureau of Land Management. 

 
OPINION BY ADMINISTRATIVE JUDGE SOSIN 

 
Appellants2 have appealed four orders issued by an administrative law judge (ALJ) 

in the Departmental Cases Hearings Division on February 10, 2016. In the orders, the ALJ 
dismissed Appellants’ appeals of the Bureau of Land Management’s (BLM) December 24, 
2013, Final Grazing Decisions, which renewed grazing privileges on 12 allotments for a 
10-year period, with modified terms and conditions. 

 
 
 
 

1 Administrative Judge Brown took no part in the consideration or decision in this appeal. 
2 Appellants are as follows: Wroten Land and Cattle Company, Bob Wroten, and Idaho 
Cattle Association, Public Lands Council, National Cattlemen’s Beef Association, and Idaho 
Farm Bureau Federation (the Associations) (docketed as IBLA 2016-121), Morgan 
Properties LP d/b/a Morgan Ranches, David Rutan, and the Associations (docketed as 
IBLA 2016-122), Dale Berrett (docketed as IBLA 2016-123), and Tom Gluch and the 
Associations (docketed as IBLA 2016-124). The individual permittees who filed appeals are 
Bob Wroten, David Rhutan, Tom Gluch, and Dale Berrett. By Order dated April 1, 2016, we 
consolidated these appeals for final disposition. 
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SUMMARY 
 

These consolidated grazing appeals arise from nine BLM decisions renewing grazing 
permits in southwestern Idaho. The permittees and several grazing associations appealed 
BLM’s decisions to the Departmental Cases Hearings Division. After denying a motion to 
dismiss filed by BLM, the ALJ required Appellants to submit prehearing memoranda to 
flesh out their general claims, in anticipation of conducting a hearing. After reviewing the 
prehearing memoranda, and BLM’s responses, which included a second motion to dismiss, 
the ALJ dismissed the appeals. Because we cannot discern the ALJ’s basis for dismissing the 
appeals, we set aside and remand this matter. 

 
BACKGROUND 

 
1. BLM’S DECEMBER 24, 2013, FINAL GRAZING DECISIONS 

 
In accordance with the regulations found at 43 C.F.R. Part 4100,3 BLM issues 

permits for grazing on public lands for 10-year terms.4 In the permits, BLM establishes 
levels of permitted grazing use along with other terms and conditions needed for proper 
range management.5 

 
Between 2010 and 2013, BLM undertook a review of grazing permits on 

approximately 80 allotments administered by the Owyhee Field Office in Idaho.6 To 
streamline the process, BLM divided the 80 allotments into smaller groups.7 At issue in 
these consolidated appeals are 12 grazing allotments8 from a group the BLM’s Owyhee 

 
 
 

3 All citations to the BLM grazing regulations in this decision are to the regulations that 
were in effect prior to amendments promulgated on July 12, 2006, which were enjoined by 
the United States District Court for the District of Idaho. See W. Watersheds Project v. 
Kraayenbrink, 538 F. Supp. 2d 1302 (D. Idaho 2008), aff’d in relevant part, vacated in part 
and remanded, 632 F.3d 472 (9th Cir. 2011). Citations to other regulations are to the 
current version of the Code of Federal Regulations, published in 2019. 
4 43 C.F.R. § 4130.2(d). 
5 Id. § 4130.2(a); see W. Watersheds Project v. BLM, 195 IBLA 115, 116 (2020). 
6 BLM’s Answer at 3 (filed May 23, 2016) (Answer). 
7 Id. at 3-4. 
8 The allotments at issue in these appeals are: Wroten (IBLA 2016-121); Jim’s Peak FFR 
(Fenced Federal Range), Big Field FFR, Rail Creek FFR, Walt’s Pond FFR, Bogus Creek FFR, 
Combination Creek, South Mountain Individual, and Morgan (IBLA 2016-122); Berrett FFR 
and Boulder (IBLA 2016-123); and Gluch FFR (IBLA 2016-124). “FFR Allotments are those 
in which BLM-administered public lands generally comprise less than half the allotment’s 
area, often a small fraction.” ALJ Order, Morgan Properties LP, (ID-BD-3000-2014-044 
Consolidated) at 2 n.1 (Feb. 10, 2016). 
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Field Office identifies as the “Morgan Group” or “Group 5” allotments.9 Specifically, 
Appellants have appealed the BLM’s Owyhee Field Office issuance on December 24, 2013, 
of nine Final Grazing Decisions associated with these 12 grazing allotments. 

 
2. PROCEEDINGS IN THE DEPARTMENTAL CASES HEARINGS DIVISION 

 
a. Appeals and Petitions for a Stay 

 
Appellants appealed BLM’s Final Grazing Decisions for the 12 allotments to the 

Departmental Cases Hearings Division and petitioned for a stay of the decisions,10 alleging 
violations of the National Environmental Policy Act (NEPA), Federal Land Policy and 
Management Act (FLPMA), and the Taylor Grazing Act (TGA) and its implementing 
regulations. The permittees filed a single notice of appeal and statement of reasons.11 The 
Associations filed a separate notice of appeal, listing—without explanation or elaboration—
14 issues they have with BLM’s Final Grazing Decisions.12 

 
In their statement of reasons, the permittees focused on allegations that BLM’s Final 

Grazing Decisions were based on inadequate data and flawed analyses, resulting in 
significant impacts to their grazing operations.13 With their statement of reasons, the 
permittees submitted a declaration of Dr. Chad C. Gibson, a rangeland ecologist, who 
asserted that BLM based its rangeland health assessments on inadequate or erroneous 
data.14 For example, Dr. Gibson stated that “available records show that the [Owyhee Field 
Office] has not collected any new ecological site inventory information since the late 1970s 

 
 
 

9 See Morgan Group Allotments Livestock Grazing Permit Renewal Environmental 
Assessment at 5 (November 2013), DOI-BLM-ID-B030-2013-0023-EA (EA), 
https://eplanning.blm.gov/public_projects/nepa/37217/45616/49277/Group_5_Final_EA. 
pdf (last visited Apr. 14, 2021). 
10 See 43 C.F.R. §§ 4.470(a) (How to appeal a final BLM grazing decision to an ALJ), 
4160.4 (Appeals). 
11 Group 5, Notices of Appeal, Statement of Reasons, and Petition for Stay (filed Jan. 28, 
2014) (DCHD SOR). 
12 Notice of Appeal of Field Manager’s Final Decisions (filed Jan. 30, 2014). 
13 See, e.g., DCHD SOR at 26 (“For example, key riparian assessments are often based on a 
single decade ago visit and utilization data is virtually nonexistent and downplayed as 
questionable even by BLM.”), 28 (stating that, as a result of BLM’s Final Grazing Decisions, 
“the permittees will be set up to fail, which will create a persistent cycle that will 
complicate operations in the short term and eventually threaten permit reissuance”), 
31 (“Taken as a whole, BLM’s failure to employ ‘best available science’ is apparent 
throughout the record.”), 32 (“Much of the ‘technical analysis’ is mere subjective 
narrative.”). 
14 Third Declaration of Chad Gibson (attached to DCHD SOR) (Jan. 25, 2014). 

https://eplanning.blm.gov/public_projects/nepa/37217/45616/49277/Group_5_Final_EA.pdf
https://eplanning.blm.gov/public_projects/nepa/37217/45616/49277/Group_5_Final_EA.pdf
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and thus it was obviously not used in the determination of stocking levels.”15 He further 
stated that “[t]he available upland trend information is also significantly limited and in 
some cases nonexistent.”16 With the statement of reasons, each of the permittees also 
provided a declaration of its representative, who attested to the adverse impacts of BLM’s 
Final Grazing Decisions on their ranching operations.17 Although the permittees’ statement 
of reasons identified the Final Grazing Decision and allotment associated with each 
individual permittee, it did not tie specific allegations to any specific allotment or BLM 
decision. 

 
BLM submitted the case file for the appeals on February 10, 2015.18 The case file 

included BLM’s environmental assessment (EA), which included as appendices the Idaho 
Standards for Rangeland Health and Guidelines for Livestock Grazing Management, which 
BLM used to evaluate the health of the allotments; actual use and utilization reports; 
comparisons of the alternatives; the permittee applications; rangeland ecology and 
vegetation literature; information on wildlife for each of the allotments; an explanation of 
the model used for the socio-economic analysis; a list of plant names and species found on 
the allotments; and range readiness criteria.19 The case file also included various maps 
specific to the resources and issues on the allotments, the rangeland health assessments, 
and the Final Grazing Decisions (including protests and BLM’s responses to those 
protests).20 

 
ALJ Harvey C. Sweitzer issued Orders on February 27, 2014, granting stays of the 

Final Grazing Decisions for nine of the 12 allotments.21 The ALJ determined that, “[b]ased 
 
 
 
 
 
 

15 Id. ¶ 7. 
16 Id. ¶ 8. 
17 See, e.g., Declaration of Bob Wroten (attached to DCHD SOR) ¶¶ 5 (“We will suffer a 
significant cut in the Wroten Allotment, which is not accurately disclosed in the [Final 
Grazing Decision].”), 8 (stating that the costs associated with BLM’s Final Grazing Decision 
will be “crippling” and “cut deep into already thin margins, and would threaten the ongoing 
viability of our ranching operation”) (Jan. 27, 2014). 
18 Answer at 5. 
19 Id. 
20 Id. 
21 See 43 C.F.R. § 4.471(c) (providing that in seeking a stay of a grazing decision, the 
appellant must demonstrate “(1) The relative harm to the parties if the stay is granted or 
denied; (2) The likelihood of the appellant’s success on the merits; (3) The likelihood of 
immediate and irreparable harm if the stay is not granted; and (4) Whether the public 
interest favors granting the stay”). 
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upon a preliminary review of the record and pleadings, . . . the final decision must be stayed 
because the graziers have satisfied each of the criteria for a stay.”22 

 
No party sought to bring an interlocutory appeal of the stay Orders to the Board.23 

The appeals were then assigned to ALJ Andrew S. Pearlstein for a hearing and decision on 
the merits. 

 
b. BLM’s September 15, 2014, Motion to Dismiss 

 
On September 15, 2014, BLM filed a motion to dismiss the appeals brought by the 

Associations, arguing that the Associations failed to state a claim upon which relief can be 
granted and lacked standing to appeal.24 BLM stated that the Associations’ appeals asserted 
violations of various statutes, but “provide[d] no allegations or alleged facts which support 
the claims. There are no facts alleged that, if proven true, would support a finding by [the 
Office of Hearings and Appeals] that BLM violated any statute, law, or regulation.”25 BLM 
argued that the Associations’ appeals failed to comply with 43 C.F.R. § 4.470(b), which 
provides that an appeal “must state clearly and concisely the reasons why the appellant 
thinks the BLM grazing decision is wrong.”26 Accordingly, BLM stated the appeals were 
“defective and must be dismissed.”27 

 
BLM compared 43 C.F.R. § 4.470(b) to the Federal Rules of Civil Procedure 8(a) and 

12(b)(6), which BLM stated require an appellant to “allege facts that support each and 
every element of each and every cause of action (i.e.—claim) asserted.”28 If an appellant 
does not do so, a respondent may move to dismiss the appeal29 for “failure to state a claim 
upon which relief can be granted.”30 BLM acknowledged that the Federal Rules of Civil 
Procedure do not apply to administrative proceedings, but noted “they are often cited and 

 
 
 

22 See, e.g., ALJ Order, Wroten Land and Cattle Co. at 4 (ID-BD-3000-2014-045 Consolidated) 
(Feb. 27, 2014). Since the ALJ’s Feb. 27, 2014, stay Orders are, in relevant part, virtually 
identical, we cite to the Wroten order. 
23 See 43 C.F.R. § 4.478(a) (providing for appeal of an ALJ’s stay order to the Board). 
24 BLM’s Motion to Dismiss Group #5 Appeals Filed by Appellants Idaho Cattle Association, 
et al. at unpaginated (unp.) 2 (filed Sept. 15, 2014) (Motion to Dismiss). 
25 Id. at unp. 4. 
26 Id. at unp. 5 (quoting 43 C.F.R. § 4.470(b)); see id. at unp. 11-14. 
27 Id. (citing Duncan Miller, 65 I.D. 290, 292 (1958) (stating that an appellant has a “duty to 
show affirmatively in what respect the decision appealed from is in error”)); see id. at unp. 
11-14. 
28 Id. at unp. 6 (citing Ashcroft v. Iqbal, 556 U.S. 662, 674-75 (2009); Actividentity Corp. v. 
Intercede Group, PLC, 2009 U.S. Dist. LEXIS 132206, *4-5 (N.D. Cal. 2009)). 
29 Id. at unp. 6-7. 
30 Fed. R. Civ. P. 12(b)(6). 
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used for guidance.” 31 BLM characterized the Associations’ appeals as “place-holder” and 
“form” appeals that bore “no relationship to the actual decisions being appealed or to the 
unique issues addressed in those decisions.”32 BLM further stated that the appeals did not 
include “any factual allegations in support of the conclusory claims for relief.”33 BLM also 
alleged that the Associations lacked standing because none showed it had members who 
are impacted by the Final Grazing Decisions or established a legally cognizable interest 
adversely affected by the decisions.34 

 
By Orders dated January 8, 2015, ALJ Pearlstein denied BLM’s motion to dismiss the 

appeals.35 The ALJ found that the Associations had satisfied the requirement in 43 C.F.R. § 
4.470(b) to “clearly and concise[ly]” state their reasons for appeal.36 The ALJ acknowledged 
that the Associations’ appeal “only cites the subject allotments in the caption” and “lists a 
series of 14 allegations stating generally why the Cattle Associations believe the BLM [Final 
Grazing Decisions] are wrong.”37 But the ALJ noted that the Federal Rules of Civil Procedure 
relating to pleading requirements do not apply to grazing appeals and “[t]here is no 
requirement that a party appealing a series of decisions state specific facts relating to each 
subject allotment.”38 He concluded: “While such further factual development will likely be 
required later in the process if the appellant is to obtain any relief, it is not required at the 
initial stage for filing an appeal.”39 The ALJ also found that the Associations had standing 
because members of some of the organizations “may be adversely affected as the primary 
user of the land in question.”40 

 
BLM filed interlocutory appeals of the ALJ’s Orders with the Board, which the Board 

dismissed. The ALJ had denied BLM’s request to certify interlocutory review, finding that 
BLM failed to show how dismissing the Associations’ appeals would materially advance the 
final decision “since the appeals of their members and the permittees, who also appealed 

 
 
 

31 Motion to Dismiss at unp. 7 n.2. 
32 Id. at unp. 11. 
33 Id.; see id. at unp. 14 (“Conclusory one-sentence legal claims simply cannot be accepted as 
true by the Hearings Division.”). 
34 Id. at unp. 14-17. 
35 ALJ Order, Morgan Properties LP (ID-BD-3000-2014-044 Consolidated) (Jan. 8, 2015); 
ALJ Order, Wroten Land and Cattle Co. (ID-BD-3000-2014-045 Consolidated) (Jan. 8, 2015); 
ALJ Order, Tom Gluch (ID-BD-3000-2014-046 Consolidated) (Jan. 8, 2015). 
36 E.g., ALJ Order, Wroten Land and Cattle Co. (ID-BD-3000-2014-045 Consolidated) at 5 
(Jan. 8, 2015). 
37 Id. at 4. 
38 Id. at 4-5. 
39 Id. at 5. 
40 See, e.g., ALJ Order, Morgan Properties LP (ID-BD-3000-2014-044 Consolidated) at 5 
(Jan. 8, 2015). 
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from BLM’s final grazing decisions and who are ‘taking presumably the same positions’ as 
[the Associations], would remain pending.”41 In dismissing BLM’s appeals of the ALJ’s 
Orders, we found that BLM had failed to show the ALJ abused his discretion by refusing to 
certify his denial of a motion to dismiss for interlocutory appeal.42 

 
c. The ALJ’s May 29, 2015, Orders and Appellants’ Prehearing Memoranda 

 
The next activity in these appeals occurred on May 29, 2015, when ALJ Pearlstein 

issued orders in which he stated that, based on their initial pleadings, “I see no prospect of 
granting judgment to the appellants as a matter of law.”43 He stated that in issuing the Final 
Grazing Decisions, BLM had satisfied the requirements of NEPA, the applicable land use 
plan (the Owyhee Resource Management Plan), FLPMA, and the grazing regulations.44 

Based on his findings, the ALJ explained that “[m]otions for summary judgment can only be 
granted when there are no genuine issues of material fact and judgment can be granted as a 
matter of law,” and that here, “the real bases for their disagreements rest upon disputed 
issues of material fact ...... ”45 

He further explained: 
 

To the extent the appellants contend that the [Final Grazing Decisions] will be 
ineffective in complying with the fundamentals of rangeland health, [are] 
based on inadequate data, [are] technically flawed or otherwise not in accord 
with FLPMA, the grazing regulations, or other applicable laws, they raise 
potential disputed issues of fact for hearing.[46] 

 
He therefore stated they would “proceed ..... to an efficient and directed procedure for 
conducting hearings on these appeals unless they are settled or withdrawn.”47 

 
 
 

41 Order, Idaho Cattle Ass’n, IBLA 2015-112, Et Al. at 2 (June 25, 2015); see 
43 C.F.R. § 4.28 (providing that interlocutory appeal from an ALJ ruling will be permitted 
only “upon a showing that the ruling complained of involves a controlling question of law 
and that an immediate appeal therefrom may materially advance the final decision”). 
42 Order, Idaho Cattle Ass’n, IBLA 2015-112, Et Al. at 3 (June 25, 2015) (“BLM has not 
explained how the ALJ abused his discretion. ....... [T]he fact that BLM believes the ALJ should 
have resolved the matter in its favor does not ipso facto also demonstrate abuse of 
discretion.”). 
43 ALJ Order, Wroten Land and Cattle Co. at 2 (ID-BD-3000-2014-045 Consolidated) (May 
29, 2015). Because the ALJ’s May 29, 2015, Orders are, in relevant part, virtually identical, 
we will cite to the Wroten Order. 
44 Id. at 2-3. 
45 Id. at 2. 
46 Id. at 3. 
47 Id. at 2. 
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Accordingly, the ALJ directed Appellants to submit prehearing memoranda or 
preliminary offers of proof in support of their appeals to narrow and focus the disputed 
factual issues.48 The ALJ stated that although he had denied BLM’s motions to dismiss the 
appeals of the Associations, he “agree[d] with BLM’s main argument that those parties 
must be required to particularize their appeals by making specific allegations relating to 
each allotment or [Final Grazing Decision] under appeal.”49 The ALJ directed that the 
prehearing memoranda specify which allegations applied to each of the challenged 
decisions and allotments, and how Appellants intended to prove their allegations at 
hearing.50 The ALJ further directed that Appellants must, “[t]o the extent known, . . . list 
potential witnesses and exhibits, and include a brief statement of the extent of any 
projected discovery. . . . [F]ailure to file a prehearing memorandum . . . will be interpreted 
as a withdrawal of the appeal ...... ”51 

 
The ALJ also required BLM to file prehearing memoranda responding to those filed 

by Appellants, and noted that after these filings, he would “convene a conference call with 
the parties to discuss the hearing schedules and procedures to promote the fair and 
efficient resolution of these appeals.”52 Finally, the ALJ encouraged the parties “to engage in 
direct discussions that could help resolve some of the appeals or narrow the issues in 
dispute.”53 

 
The permittees filed their prehearing memoranda on July 7, 2015.54 The permittees 

filed a prehearing memorandum in each of the four appeals reiterating their overarching 
claim on appeal – i.e., that BLM lacked the data or technical information to complete its 
rangeland health determinations, identify livestock grazing as a significant causal factor in 
any failures to meet the Idaho Standards, or make changes to grazing management.55 In 
each of their prehearing memoranda, the permittees provided a brief list of potential 
witnesses, including unspecified expert witnesses, and stated that they “cannot outline a 
definitive list at this time.”56 

 
 
 

48 Id. at 3-4. 
49 Id. at 3. 
50 Id. at 3-5. 
51 Id. at 4. 
52 Id. at 5. 
53 Id. at 6. 
54 Western Watersheds Project, one of the original parties to the appeal, did not file a 
prehearing memorandum, and the ALJ dismissed its appeal by Order dated Oct. 21, 2015. 
55 Morgan Prehearing Memorandum at 4-5; see Wroten Prehearing Memorandum at 2 
(incorporating by reference the Morgan Prehearing Memorandum); Berrett Prehearing 
Memorandum at 2 (same); Gluch Prehearing Memorandum at 2 (same). 
56 Morgan Prehearing Memorandum at 7; Wroten Prehearing Memorandum at 3; Berrett 
Prehearing Memorandum at 5; Gluch Prehearing Memorandum at 3. 



IBLA 2016-121, Et Al. 

197 IBLA 21 

 

 

 
 

The Associations filed prehearing memoranda on July 13, 2015, similarly explaining 
that the “central theme” in their appeals “is the BLM’s refusal to properly analyze and 
consider the impacts associated with the grazing decisions.”57 The Associations filed three 
prehearing memoranda: one in the Wroten appeal, one in the Morgan appeal, and one in the 
Gluch appeal. In each they listed issues to be addressed at a hearing related to the impacts 
of BLM’s Final Grazing Decisions and BLM’s alleged violations of NEPA, FLPMA, and the 
grazing regulations.58 For example, in the Wroten appeal, the Associations alleged that 
BLM’s Final Grazing Decisions improperly shifted the season of use, which would result in 
significant economic impacts and greater impacts to the range and impair the permittees’ 
ability to manage grazing on private and state lands within the allotments.59 In the Gluch 
appeal, the Associations identified additional issues to be addressed at a hearing, including 
allegations that BLM failed to consider range improvement projects, without reducing 
grazing, as a way to meet the Idaho Standards; failed to adequately consider the impacts of 
reduced grazing on wildfire management; and failed to consult with the permittees prior to 
reducing grazing on the allotments.60 The Associations did not identify any witnesses in 
their prehearing memoranda.61 

d. BLM Responses to the Prehearing Memoranda and Second Motion to Dismiss 

BLM filed its responses on August 27, 2015.62 In the Morgan appeal, BLM captioned 
its response as a “Response to Offers of Proof & Motion to Dismiss Proceedings.” BLM 
explains that it filed a “full” motion to dismiss in the Morgan appeal, and its other 
“response[s] to offers of proof in the other consolidated cases referred back to and adopted 
the motion to dismiss so that the motion applied in all cases.”63 

 
 
 
 
 

57 Associations’ Prehearing Memorandum (Wroten) at 2; Associations’ Prehearing 
Memorandum (Morgan) at 2-3; Associations’ Prehearing Memorandum (Gluch) at 2, 3. 
58 Associations’ Prehearing Memorandum (Morgan) at 3-4; Associations’ Prehearing 
Memorandum (Gluch) at 3-4; Associations’ Prehearing Memorandum (Wroten) at 2-3. 
59 Associations’ Prehearing Memorandum (Wroten) at 2-3. 
60 Associations’ Prehearing Memorandum (Gluch) at 4. 
61 E.g., Associations’ Prehearing Memorandum (Wroten) at 3 (“At this time, the Associations 
have not identified any witnesses for hearing. However, the Associations anticipate that 
they will coordinate with the Permittees on witnesses to prevent overlap and 
redundancy.”). 
62 BLM’s Response to Offers of Proof & Motion to Dismiss Proceedings (Morgan); BLM’s 
Response to Wroten’s Offer of Proof; BLM’s Response to [Idaho Cattle Associations’] Offer 
of Proof [Wroten Allotment]; Bureau of Land Management’s Response to Offers of Proof & 
Motion to Dismiss Proceedings (Berrett); BLM’s Response to Gluch’s Offer of Proof. 
63 Answer at 9 n.8. 
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In its responses, BLM argued that none of the Appellants’ prehearing memoranda 
satisfied the ALJ’s Order and asked the ALJ again to dismiss the appeals. For example, in its 
response to the prehearing memoranda filed by the permittee and the Associations in the 
Morgan appeal, BLM stated its belief that neither the permittee nor the Associations had 
“put forth sufficient evidence to support any claim that would justify a hearing, and 
ultimately BLM recommends dismissal of the proceedings or expedited summary judgment 
briefing on the limited issues identified in the offers of proof.”64 BLM further stated that 
Appellants had continued to make only generic allegations, which “is not adequate at this 
late stage of the appeal proceedings.”65 BLM argued that because Appellants failed to 
identify any specific errors in BLM’s Final Grazing Decisions, “it is as if they have not filed ‘a 
pre-hearing memorandum for any particular [Final Grazing Decision] or allotment,’” and, as 
the ALJ warned in his May 29, 2015, Orders, the appeals should be considered to be 
withdrawn.66 

 
Appellants did not respond to BLM’s motion. 

 
e. The Parties’ Attempt to Settle the Dispute and Appellants’ 

Acknowledgement of BLM’s Motion to Dismiss 
 

While the appeals were pending before ALJ Pearlstein, the parties attempted but 
failed to settle their disputes. In status reports filed in December 2015, BLM and the 
permittees stated that settlement was unlikely.67 In their status reports, the permittees 
acknowledged that BLM’s response to their prehearing memoranda contained a motion to 
dismiss the appeals, but stated they “do not concur in BLM’s procedural view and believe 
that if the parties cannot settle that an evidentiary hearing(s) will be necessary to resolve 
the appeals.”68 The permittees asked that the ALJ rule on BLM’s motion to dismiss “or 
otherwise issue a formal ruling addressing whether evidentiary hearing(s) are necessary in 
these appeals.”69 

 
 
 
 

64 BLM’s Response to Offers of Proof & Motion to Dismiss Proceedings (Morgan) at 2; 
see id. at 8 (“These place-holder appeals should be dismissed.”). 
65 Id. at 4. 
66 Id. at 8. 
67 BLM’s Status Report (Wroten) at 3 (“BLM believes settlement is unlikely in these 
cases ..... ”); Wroten Status Report at 2 (“The current procedural posture of the appeals 
does not facilitate frank settlement negotiations.”); Morgan Status Report at 2 (same); 
Berrett Status Report at 1 (same); Gluch Status Report at 2 (same). 
68 Wroten Status Report at 2; Morgan Status Report at 2; Berrett Status Report at 2; Gluch 
Status Report at 2. 
69 Wroten Status Report at 2; Morgan Status Report at 2; Berrett Status Report at 2; Gluch 
Status Report at 2. 



IBLA 2016-121, Et Al. 

197 IBLA 23 

 

 

 
 

3. THE ALJ’S FEBRUARY 10, 2016, ORDERS DISMISSING APPELLANTS’ APPEALS 
 

After the parties submitted their prehearing memoranda and reported to the ALJ 
that settlement was unlikely, the ALJ issued the four Orders now on appeal, dismissing 
Appellants’ appeals.70 In these February 10, 2016, Orders, the ALJ reaffirmed the 
conclusion in his May 2015 Orders that motions for summary judgment “would have no 
utility” because he saw “no prospect of granting judgment to the Appellant as a matter of 
law.”71 The ALJ also reiterated his finding that BLM had complied with NEPA, FLPMA, and 
the TGA and grazing regulations in preparing the environmental assessment and issuing 
the Final Grazing Decisions.72 

 
The ALJ then addressed whether Appellants’ offers of proof had demonstrated the 

existence of any material issues of fact and concluded they had not. He found that 
Appellants had “merely repeat[ed] the fruitless general allegation that BLM did not have a 
rational basis to support” its decisions, which was not sufficient to raise any genuine issue 
of material fact.73 The ALJ explained that in his earlier Order, he had found that the experts 
offered by Appellants “appeared to raise potential disputed issues of fact” and that 
Appellants’ primary concern “appeared to center on allegations that BLM did not have 
sufficient or accurate data to support” its rangeland health assessments and its 
determinations that the Allotments were not meeting many of the Idaho Standards due to 
livestock grazing.74 But the ALJ found that the prehearing memoranda he ordered to “flesh 
out the vague and general allegations” made by Appellants did not “add anything 
substantial to the general allegations.”75 The ALJ noted that Appellants’ “proposed evidence 
would consist apparently primarily of BLM’s own documents supporting the [Final Grazing 
Decisions] – the [environmental assessment], [Rangeland Health Assessments], and 
associated materials.”76 He further noted that the potential witnesses offered by Appellants 
were the permittees, Dr. Gibson, Dr. Neil Rimbey (Appellants’ economic consultant), and 

 
 
 
 

70 ALJ Order, Wroten Land and Cattle Co. (ID-BD-3000-2014-045, Consolidated) (Feb. 10, 
2016) (ALJ Feb. 10, 2016, Wroten Order); ALJ Order, Morgan Properties LP (ID-BD-3000- 
2014-044 Consolidated) (Feb. 10, 2016); ALJ Order, Dale Berrett (ID-BD-3000-2014-042 
Consolidated) (Feb. 10, 2016); ALJ Order, Tom Gluch (ID-BD-3000-2014-088 Consolidated) 
(Feb. 10, 2016). 
71 ALJ Feb. 10, 2016, Wroten Order at 5. Because the ALJ’s Orders use identical language, we 
cite to the Order in Wroten. 
72 Id.; see id. (“I reaffirm that on its face the [environmental assessment] satisfied the 
requirements of NEPA.”). 
73 Id. at 7. 
74 Id. at 6. 
75 Id. at 6-7. 
76 Id. at 7. 
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BLM staff, “but no specific indication of their expected testimony [was] provided.”77 He 
stated: 

 
Maybe the Appellants misunderstood my intent regarding what should 

be included in a preliminary offer of proof specifically directed to each 
Allotment. The prehearing memorandum submitted by Mr. Wroten, like those 
of the other Group 5 Appellants, does not add anything substantive or specific 
to the original appeal documents. Those contained only broad general 
allegations that alone would be insufficient to raise issues of fact for hearing. 
For example, I would have expected Mr. Wroten to at least indicate that he 
intended to offer some of his own evidence, such as photographs taken on the 
Allotment, perhaps actually at some of the BLM monitoring sites, or possibly 
even his own monitoring data. Just relying on BLM’s documents as indicated 
in the prehearing memorandum, will patently not be sufficient to satisfy an 
Appellant’s burden of proof in a grazing appeal, even if BLM’s data might not 
be as comprehensive and its conclusions may not be as fully supported as Mr. 
Wroten would like. While Dr. Gibson’s declaration can be considered a sort of 
opening critique of BLM’s monitoring data and conclusions, without further 
development and reference to individual Allotments it only represents at most 
a possible difference of opinion with BLM’s experts.[78] 

 
The ALJ concluded that the “appeal[s] and prehearing memorand[a] are thus 

insufficient to define any disputed issue of fact for hearing that could result in a remand for 
BLM to conduct further NEPA review or modify the [Final Grazing Decisions].”79 The ALJ 
stated, for example, that “[e]ven if Mr. Wroten believes that BLM failed to conduct 
monitoring properly or that the results are simply wrong, the Appellant failed to cite even a 
single such instance and articulated no factual basis or theory for such a proposition, other 
than a general criticism that they are inadequate.”80 He further concluded that Appellants 
“did not provide any substantive indication that [they] could produce evidence that could 
meet the heavy burden of proof an appellant must bear to challenge a BLM final grazing 
decision.”81 

 
 
 

77 Id. 
78 Id. 
79 Id. at 9; see id. at 10 (stating that BLM’s rangeland health assessment and determinations 
that the Idaho Standards were not being met due to livestock grazing “stand unrebutted”). 
80 Id. at 9-10. 
81 Id. at 11; see id. at 8 (explaining that an appellant’s burden is to “show by a 
preponderance of the evidence that BLM erred when collecting the underlying data, when 
interpreting that data, or when reaching the conclusion,” and that “[m]ere professional 
disagreement voiced by an appellant’s expert does not suffice to establish error in studies 
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The ALJ then dismissed the appeals and upheld BLM’s Final Grazing Decisions, 
“ending this proceeding.”82 

 
4. APPEALS TO THE BOARD AND DIRECTOR REVIEW 

 
Appellants then separately appealed the ALJ’s four Orders to the Board, and jointly 

filed a petition to stay the effect of the Orders during the pendency of the appeals.83 BLM 
opposed a stay.84 The Board granted stays of the ALJ’s Orders on May 19, 2016.85 

 
While the appeals remained pending before the Board, BLM petitioned the Director 

of the Office of Hearings and Appeals to review the Board’s Order granting the stays.86 BLM 
argued that the Board’s stay Order “should be reviewed and reversed” because, among 
other things, “it relied on an inappropriately low standard for evaluating a likelihood of 
success on the merits ...... ”87 On December 29, 2016, the Director granted BLM’s petition in 
part, finding that the Board had erred in granting the stay, and remanded the matter to the 
Board to either adjudicate the stay anew or issue a ruling on the merits.88 

 
Shortly after the ALJ issued his February 16, 2016, Final Orders, BLM also filed 

appeals of the ALJ’s January 18, 2015, interlocutory orders dismissing BLM’s motion to 
dismiss. We docketed that appeal as IBLA 2016-125.89 

 
We now resolve these appeals. 

 
 
 
 
 
 

conducted by a BLM range conservationist” (quoting West Cow Permittees v. BLM, 142 IBLA 
224, 238 (1998))). 
82 Id. at 12. 
83 Appellants’ Petition for Stay (filed Mar. 16, 2016). 
84 BLM’s Opposition to Appellants’ Petition for Stay (filed Apr. 8, 2016). 
85 Order, Petition for Stay Granted, at 3 (May 19, 2016) (“[W]e stay the ALJ Dismissals, 
which will reinstate the ALJ Stays pending our resolution of the[] [grazing] appeals.”). 
86 Petition for Director’s Review (filed Sept. 22, 2016); see 43 C.F.R. § 4.5(b) (providing 
authority for the Director to review any decision of the Board). 
87 Petition for Director’s Review at 2; see id. at 20 (“Had the Board applied the traditional 
and correct standard for evaluating likelihood of success on the merits, it would have been 
forced to deny the stay.”). 
88 In the Matter of Wroten Land & Cattle Co., 50 OHA 227, 239 (2016). 
89 In a decision dated April 16, 2021, the Board dismissed BLM’s appeal of the ALJ’s 
interlocutory orders, finding that BLM lacked standing to bring that appeal. Bureau of Land 
Management v. Idaho Cattle Ass’n, 197 IBLA 1 (2021). 
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DISCUSSION 
 

1. APPELLANTS’ BURDEN OF PROOF 
 

When appealing an ALJ’s decision to the Board, it is well established that an 
appellant bears the burden of proof to show error in the ALJ’s decision.90 This principle 
applies regardless of whether the ALJ adjudicated disputed issues of material fact following 
a hearing,91 ruled on motions for summary judgment,92 or ruled on a motion to dismiss.93 

Here, because Appellants have appealed the ALJ’s decision dismissing their grazing appeals, 
our task is to decide whether Appellants have met their burden to demonstrate error in the 
ALJ’s decision. 

 
2. APPELLANTS’ ARGUMENTS ON APPEAL 

 
Appellants filed a joint Statement of Reasons, urging the Board to reverse the ALJ’s 

February 16, 2016, Orders.94 Appellants argue that the ALJ’s Orders “reflect a dramatic and 
unforeseeable change of procedural course, which denied appellants appropriate notice, a 

 
 
 
 
 

90 See, e.g., Corrigan v. BLM, 190 IBLA 371, 380 (2017), aff'd, Corrigan v. Bernhardt, No. 
1:18-CV-512-BLW, 2020 U.S. Dist. LEXIS 33989 (D. Idaho Feb. 26, 2020); United States v. 
Kribs, 174 IBLA 375, 389 (2008). 
91 See BLM v. W. Watersheds Project, 191 IBLA 144, 179 (2017) (stating that the burden 
before the Board in an appeal of a grazing decision after a hearing is on the appellant to 
show the grazing decision was not reasonable or does not represent substantial 
compliance with the TGA and its implementing regulations); Jose Talancon 1998 Family 
Trust v. BLM, 174 IBLA 152, 161-62 (2008) (stating that the burden is on the appellant 
before both the ALJ and the Board to show that a grazing decision was improper (citing 
Tabor Creek Cattle Co. v. BLM, 170 IBLA 1, 15 (2006))). 
92 See Quinex Energy Corp., 192 IBLA 88, 93 (2017) (appeal of summary judgment), petition 
for review filed, Civ. No. 1:18-cv-00033-PMW (D. Utah Mar. 19, 2018); Stamatakis v. BLM, 
115 IBLA 69, 74 (1990) (“In an appeal from a decision by an [ALJ] on motion for summary 
judgment after argument by the parties, the appellant has the burden of showing either the 
existence of an issue of material fact which might alter the outcome of the proceedings or 
an error of law in the decision.”). 
93 See Idaho Cattle Ass’n, 190 IBLA 99, 104 (2017) (stating in appeal of an ALJ order denying 
reconsideration of the ALJ’s dismissal of a grazing appeal: “In challenging an ALJ order, an 
appellant has the burden to demonstrate error in the ALJ’s decision”); Katsilometes v. BLM, 
186 IBLA 73 (2015) (affirming ALJ decision granting a motion to dismiss for lack of 
standing because the ALJ did not err in dismissing the appeal). 
94 Appellants’ Statement of Reasons (filed Mar. 16, 2016) (SOR). 

https://advance.lexis.com/api/document/collection/cases/id/5Y99-6XW1-FC6N-X4KM-00000-00?cite=2020%20U.S.%20Dist.%20LEXIS%2033989&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5Y99-6XW1-FC6N-X4KM-00000-00?cite=2020%20U.S.%20Dist.%20LEXIS%2033989&context=1000516
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meaningful opportunity to respond, and subjected them to an improperly harsh burden.”95 

Appellants make the following arguments in support of their appeal: 
 

a. Appellants were denied a statutory right to a hearing under the TGA;96 

 
b. The ALJ improperly dismissed the appeals based on an undeveloped factual 

record;97 

 
c. Appellants were denied notice and an opportunity to respond to BLM’s motion to 

dismiss;98 

 
d. The ALJ’s Orders failed to draw all factual inferences in favor of Appellants;99 

 
e. The ALJ erroneously reached factual and legal conclusions;100 

 
f. The ALJ’s “summary dismissal” was contrary to the grazing regulations and 

established practice;101 and 
 

g. The ALJ’s Orders improperly imposed a new requirement that an appellant must 
produce independent evidence and may not rely on BLM’s record to meet its burden 
of proof.102 

 
In resolving this appeal, we specifically address several of Appellants’ arguments, 

including those about their right to a hearing under the TGA and the ALJ’s dismissal of their 
appeals based on the record and pleadings before him. But we need not address all of 
Appellants’ arguments because, as explained below, we find that the ALJ improperly 
dismissed the appeals. We therefore set aside the ALJ’s Orders and remand this matter to 
the Hearings Division for further action consistent with this Order. 

 
 
 
 
 
 
 
 
 

95 Id. at 13. 
96 Id. at 14-15. 
97 Id. at 16-18. 
98 Id. at 18-21. 
99 Id. at 21-23. 
100 Id. at 23-25. 
101 Id. at 25-26. 
102 Id. at 26-27. 
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3. THE ALJ ERRED BY DISMISSING THE APPEALS 
 

Appellants argue that the ALJ committed reversible error by denying their 
“statutory right to a hearing” under the TGA.103 Appellants further argue they are entitled 
to a hearing unless they “waive” that right, for example by filing a motion for summary 
judgment, which they did not do in these appeals.104 

 
Congress passed the TGA in 1934, 12 years before it passed the Administrative 

Procedure Act governing agency adjudicatory hearings.105 Under section 9 of the TGA, 
Congress directed the Secretary of the Interior to “provide by appropriate rules and 
regulations for local hearings on appeals from the decisions of the administrative officer in 
charge in a manner similar to the procedure in the land department.”106 This Board has a 
long line of cases acknowledging that this section provides a right to hearing on an appeal 
from a final grazing decision.107 But the Board has explained that the right to an evidentiary 
hearing is not absolute. For example, when BLM files a motion for summary judgment 
demonstrating that there is no genuine issue of material fact and that BLM is entitled to 

 
 
 

103 Id. at 14. 
104 Id. at 15 (citing Hanley Ranch Partnership v. BLM, 183 IBLA 184, 200 (2013)). 
105 See 5 U.S.C. §§ 554 (Adjudications), 556 (Hearings) (2018). 
106 43 U.S.C. § 315h (2018) (emphasis added). 
107 See, e.g., Burke Ranches, Inc. v. BLM, 173 IBLA 45, 46-47 (2007) (“Section 9 of the Taylor 
Grazing Act requires the Secretary to ‘provide by appropriate rules and regulations for 
local hearings on appeals from the decisions of the administrative officer in charge.’ The 
Department has long recognized that these hearings are to be conducted in accordance 
with the Administrative Procedure Act ...... ”) (citations omitted); Fallini v. BLM, 162 IBLA 
10, 34 (2004) (“Section 9 of the Taylor Grazing Act...... applies to and requires a hearing in 
cases involving ‘matters that arise in the administration of grazing districts.’”) (quoting 
Thoman, 157 IBLA 95, 106 (2002)); Esperanza Grazing Ass’n, 154 IBLA 47, 54 (2000) (“The 
right to a hearing on appeal from decisions of the authorized officer made in the 
administration of grazing districts has been recognized by the courts.”); Lundgren v. BLM, 
126 IBLA 238, 241 (1993) (“The Department has long recognized that these hearings [on 
appeals of a final grazing decision] are to be conducted by an Administrative Law 
Judge . . . in accordance with the Administrative Procedure Act ...... ”); Stamatakis, 98 IBLA 4, 
7 (1987) (referencing “[t]he right of appeal to an administrative law judge for a 
hearing ..... based on section 9 of the Taylor Grazing Act”); E.L. Cord, 64 I.D. 232, 239 (1957) 
(“Because section 9 of the Taylor Grazing Act expressly provides for hearings on appeals, 
the Department has taken the view that such hearings are generally governed by the 
provisions of the Administrative Procedure Act relating to hearings.”); M.C. Steele v. Ruby 
Rector Kirby, 60 I.D. 389, 394 (1950) (holding that a land exchange was “not governed by 
the sections of the Taylor Grazing Act and the Federal Range Code which provide for the 
holding of formal hearings in certain types of cases arising under the act”). 
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judgment as a matter of law, the permittee will only be entitled to a hearing if it 
successfully shows, either in response to the motion for summary judgment or on appeal, 
facts that are “material, genuine, and disputed.”108 In the absence of this showing, no 
hearing is required.109 Often, the ALJ will decide whether there are factual disputes 
warranting a hearing in grazing appeals when resolving motions for summary judgment.110 

 
The ALJ’s authority to resolve grazing appeals in appropriate circumstances through 

summary judgment or other motion practice is consistent with our regulations. 111 The 
regulation at 43 C.F.R. § 4.474 provides the ALJ with the authority “to regulate the course 
and order of the hearing” and also to “consider and rule on all motions.”112 Through Board 
decisions, we have repeatedly recognized an ALJ’s authority under this regulation to 
resolve an appeal based on summary judgment motions when there are no material facts in 
dispute.113 Our acknowledgment of an ALJ’s authority to forgo a hearing and resolve a 
grazing appeal through summary judgment proceedings is consistent with Federal court 
precedent, which has acknowledged that holding a hearing when there are no disputed 

 
 
 
 
 

108 Hensley, 195 IBLA 345, 354 (2020). 
109 Id.; see Answer at 16 (“Board precedent unfailingly holds that the right to a hearing 
under the Department’s regulations implementing the hearing provision of the Taylor 
Grazing Act does not automatically entitle any party to a trial-like evidentiary hearing. 
Instead, that trial-like evidentiary hearing is only required where the ALJ needs to resolve 
genuine issues of material fact.”). 
110 See, e.g., 06 Livestock Co., 192 IBLA 323, 341 (2018) (finding that the ALJ properly 
resolved a grazing appeal on the basis of summary judgment briefs because appellants had 
not shown the existence of any disputed issues of material fact); Hanley Ranch Partnership, 
183 IBLA at 193 (“The matter at hand was decided by ALJ Holt based on the competing 
[motions for summary judgment] on the existing record, since, in requesting summary 
judgment, both parties maintained that there was no disputed issue of material fact 
warranting a hearing.”); Foianini v. BLM, 171 IBLA 244, 248 (2007) (“Both parties moved 
for summary judgment, alleging that there was no material issue of fact and that judgment 
could be entered as a matter of law.”); Kelly v. BLM, 155 IBLA 58 (2001) (affirming ALJ 
decision finding that summary judgment was appropriate where there were no disputed 
issues of material fact, but a hearing was necessary where there were); Stamatakis v. BLM, 
115 IBLA 69 (1990) (affirming ALJ decision granting summary judgment because there 
were no disputed issues of material fact requiring a hearing). 
111 43 C.F.R. § 4.474(a) (“The administrative law judge is vested with the duty and general 
authority to conduct the hearing in an orderly, impartial, and judicial manner, including 
authority to . . . regulate the course and order of the hearing”). 
112 Id. § 4.474(c). 
113 See supra note 109. 
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issues of material fact is unnecessary.114 And although grazing appeals are now typically 
resolved through summary judgment proceedings when there are no material facts in 
dispute, the regulation specifically contemplates that an ALJ may entertain and rule on 
motions to dismiss, stating that “[a]t any appropriate time, any party may file with the 
Hearings Division a motion to dismiss the appeal ...... ”115 Indeed, the authority vested in an 
ALJ by 43 C.F.R. § 4.474 necessarily must enable an ALJ to appropriately manage appeals 
according to the specific circumstances of each case.116 Based on the authority vested in 
ALJs and our precedent, we find no automatic error when an ALJ declines to provide for an 
evidentiary hearing in a grazing appeal.117 

 
Moreover, we reject Appellants’ argument that an appellant must affirmatively 

“waive” its right to a hearing. In Hanley Ranch Partnership, the decision Appellants rely 
upon in support of their position, an ALJ decided Hanley Ranch’s appeal of a BLM decision 
declining to renew a grazing permit on cross-motions for summary judgment. During the 
proceedings before the ALJ, both BLM and Hanley Ranch affirmatively stated there were no 
material facts in dispute requiring a hearing. On appeal to the Board, Hanley Ranch took a 
different position, arguing there were material facts in dispute and requesting a hearing. 
The Board rejected Hanley Ranch’s request, stating that Hanley Ranch “had not presented 
any countering evidence to demonstrate the existence of a disputed issue of material fact 
that warranted denial of BLM's [motion for summary judgment]in whole or in part.”118 The 
Board also noted that Hanley Ranch had “insisted that no material issues of fact were 

 
 
 
 
 

114 See Crestview Parke Care Ctr. v. Thompson, 373 F.3d 743, 750 (6th Cir. 2004) (citing 1 
Richard J. Pierce, Administrative Law § 8.3, at 542 (4th ed. 2002) (“Even when an agency is 
required by statute or by the Constitution to provide an oral evidentiary hearing, it need do 
so only if there exists a dispute concerning a material fact.”)); Indep. Bankers Ass’n v. Bd. of 
Governors of Fed. Reserve Sys., 516 F.2d 1206, 1220 (D.C. Cir. 1975) (“[A]n agency is not 
required to conduct an evidentiary hearing when it can serve absolutely no purpose. In 
such a circumstance, denial of a hearing may be proper even though adjudicatory 
proceedings are provided by statute.”); see also Puerto Rico Aqueduct & Sewer Auth. v. EPA, 
35 F.3d 600, 606 (1st Cir. 1994) (upholding EPA’s use of summary judgment in 
administrative adjudications, noting that many agencies allow the procedure, and 
concluding that “[a]dministrative summary judgment is not only widely accepted, but also 
intrinsically valid”). 
115 43 C.F.R. § 4.472(f). 
116 Cf. Lewis v. BLM, 144 IBLA 235, 238 (1998) (“The regulation at 43 C.F.R. § 4.470(a) itself 
provides the administrative law judge reviewing a case with some discretion.”). 
117 See 43 C.F.R. § 4.472(f) (stating that an ALJ may entertain a motion to dismiss at any 
time during the proceedings). 
118 183 IBLA at 197. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=8919d89f-482e-4143-a2e3-10540aac96c0&pddocfullpath=%2Fshared%2Fdocument%2Fadministrative-materials%2Furn%3AcontentItem%3A3T2G-D6X0-0043-Y004-00000-00&pdcontentcomponentid=5489&pdteaserkey=sr19&pditab=allpods&ecomp=fbh4k&earg=sr19&prid=b08e0f5e-f745-4800-9ff4-4a1e9c1f6b7f
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presented in the record, and ALJ Holt agreed. There was no need and no further right to 
proceed to a hearing.”119 We further stated: 

 
[W]hile it certainly had a statutory right to a hearing on the question of 
renewal of its permit, it declined a hearing, adopting the strategy of moving for 
summary judgment based on the existing factual record. [O]nce [Hanley 
Ranch] declined a hearing on the question of permit renewal, the ALJ was 
entitled to consider whether BLM’s decision to not renew [Hanley Ranch’s] 
permit was supported by the existing record, pursuant to the cross-[motions 
for summary judgment] filed by [Hanley Ranch] and BLM.[120] 

 
Contrary to Appellants’ assertion, we did not hold in Hanley Ranch that an appellant is 
entitled to a hearing absent a waiver, even in the absence of a disputed material fact. 
Instead, Hanley Ranch addressed the situation where the appellant asserted in its own 
summary judgment motion that there were no facts in dispute, failed to allege any disputed 
facts in response to BLM’s cross-motion, but then attempted to change its position on 
appeal before the Board. Hanley Ranch stands for the proposition that an evidentiary 
hearing was not required under those circumstances and the ALJ properly granted 
summary judgment. The decision does not stand for the separate proposition that an 
appellant is always entitled to a hearing where it does not move for summary judgment, as 
Appellants suggest. 

 
For these reasons, we conclude that section 9 of the TGA does not require an 

evidentiary hearing even when no genuine issues of material fact exist, and we reject 
Appellants’ argument that the ALJ necessarily erred by failing to hold a hearing in these 
appeals. But we nevertheless set aside the ALJ’s dismissals because we find that the 
procedure followed by the ALJ was otherwise arbitrary and capricious. 

 
In fact, the procedure used by the ALJ is difficult to discern.121 The ALJ denied the 

motion to dismiss filed by BLM in September 2014 because he found that Appellants had 
“clearly and concisely” stated their reasons for appeal.122 The ALJ later indicated that the 
parties would proceed to hearing, specifically informing them in his May 29, 2015, Orders 
requiring prehearing memoranda that he would “convene a conference call with the parties 

 
 
 

119 Id. 
120 Id. at 200. 
121 See SOR at 25 (“It is not entirely clear how to formally label the Orders or characterize 
the underlying procedural context.”). 
122 ALJ Order, Morgan Properties LP (ID-BD-3000-2014-044 Consolidated) at 6 (Jan. 8, 
2015); ALJ Order, Wroten Land and Cattle Co. (ID-BD-3000-2014-045 Consolidated) at 5 
(Jan. 8, 2015); ALJ Order, Tom Gluch (ID-BD-3000-2014-046 Consolidated) at 5 (Jan. 8, 
2015). 
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to discuss the hearing schedules and procedures to promote the fair and efficient 
resolution of these appeals.”123 But in the end, the ALJ did not convene a conference call or 
hold a hearing. Nor did the ALJ direct the parties to file motions for summary judgment. 
Rather, the ALJ specifically determined in his May 29, 2015, Order that summary judgment 
would “have no utility” because he saw “no prospect of granting summary judgment to the 
appellants as a matter of law.”124 He went on in that Order to explain that he had 
determined that “BLM followed NEPA and all other applicable laws in issuing the [Final 
Grazing Decisions].”125 Ultimately, the ALJ dismissed the appeals, repeating his conclusion 
that summary judgment would have “no utility.”126 

 
We note first that by concluding that summary judgment would have “no utility” 

because BLM had complied with the law, the ALJ, in effect, granted summary judgment in 
favor of BLM by reaching legal conclusions, but without the benefit of the parties’ legal 
arguments or briefing regarding the presence or absence of genuine issues of material fact. 
In both his May 2015 and February 2016 Orders, the ALJ properly identified the required 
elements for summary judgment: “[m]otions for summary judgment can only be granted 
when there are no genuine issues of material fact and judgment can be granted as a matter 
of law.”127 BLM acknowledges that the ALJ’s statements in his May 2015 Orders amounted 
to a “preliminar[y] rul[ing] in favor of BLM on all NEPA, FLPMA, and associated claims 
related to the Owyhee RMP.”128 But the ALJ had indicated to the parties that a hearing 
would occur due to Appellants’ assertion of “disagreements rest[ing] upon disputed issues 
of material fact” and his conclusion that “they raise[d] potential disputed issues of fact for 
hearing.”129 Indeed, in his May 2015 Orders he directed Appellants to submit preliminary 
offers of proof – in preparation for a hearing – to “particularize their appeals by making 
specific allegations relating to each allotment or [Final Grazing Decision] under appeal” to 
“narrow[] the disputed factual issues.”130 The parties did not submit briefs making legal 
arguments at any time during the proceedings, and by determining that BLM had complied 

 
 
 

123 ALJ Order, Wroten Land and Cattle Co. at 5 (ID-BD-3000-2014-045 Consolidated) (May 
29, 2015). 
124 Id. at 2. 
125 Id. 
126 ALJ Feb. 10, 2016, Wroten Order at 5. 
127 ALJ Order, Wroten Land and Cattle Co. at 2 (ID-BD-3000-2014-045 Consolidated) (May 
29, 2015); ALJ Feb. 10, 2016, Wroten Order at 5 (same); see Hensley, 195 IBLA at 354 
(explaining that an ALJ properly grants summary judgment in favor of BLM where “there is 
no genuine issue as to any material fact that could affect the disposition of the appeal, and 
[BLM] is entitled to judgment as a matter of law”). 
128 Answer at 22. 
129 ALJ Order, Wroten Land and Cattle Co. at 2, 3 (ID-BD-3000-2014-045 Consolidated) 
(May 29, 2015). 
130 Id. at 3. 
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with “all” laws,131 the ALJ appears to have improperly stepped into BLM’s shoes and made 
the Bureau’s legal arguments for them. He did so without explaining what he was doing; 
without giving Appellants an opportunity to make their own legal arguments; and while 
indicating to the parties that a hearing would occur to address disputed issues of material 
fact raised by Appellants. 

 
Moreover, we cannot discern what procedural avenue the ALJ was using when he 

dismissed the appeals. The dismissals were not “analogous” to “summary dismissals” under 
the Board’s regulation at 43 C.F.R. § 4.402, as posited by Appellants.132 That regulation, as 
Appellants recognize, is inapplicable here.133 It provides the Board with discretion to 
dismiss an appeal without ruling on the merits in certain circumstances, such as when an 
appellant fails to timely file a statement of reasons or serve it on the parties.134 There is no 
similar provision in the regulations governing grazing appeals. 

 
Nor do we view the ALJ’s dismissals as clearly granting BLM’s second motion to 

dismiss, as BLM urges. BLM states that because Appellants did not respond to the motion, 
“[t]hat left the Hearings Division with unopposed motions to dismiss which should 
normally be granted under circumstances such as these.”135 Yet, the ALJ had previously 
denied BLM’s first motion to dismiss, concluding that Appellants had satisfied the 
requirement in 43 C.F.R. § 4.470(b) to “clearly and concisely” describe the reasons why 
BLM’s Final Grazing Decisions were wrong.136 And although, when he denied the first 
motion, the ALJ noted that Appellants would be required to particularize their claims, the 
ALJ did not identify a basis to reverse his earlier decision in response to BLM’s second 
motion to dismiss or specify that he was granting BLM’s motion. Nor did the ALJ expressly 
adopt BLM’s proposal to find that the vagueness of Appellants’ claims was tantamount to 
not filing a prehearing memorandum at all, which the ALJ had previously said would be 
interpreted as a withdrawal of their appeals.137 To the contrary, it appears that the ALJ 
affirmatively concluded that Appellants’ offers of proof were insufficient to establish the 

 
 
 

131 Id. at 2; see ALJ Feb. 10, 2016, Wroten Order at 5 (“BLM adequately followed NEPA, 
FLPMA and the grazing regulations in preparing the EA and issuing the [Final Grazing 
Decisions].”). 
132 SOR at 25 (“The closest analogy to the Orders would appear to be ‘summary dismissal’ 
as that term is occasionally encountered in practice before OHA and Board decisions.”). 
133 Id. (noting that regulations addressing summary dismissals apply for failure to satisfy 
specified technical requirements). 
134 43 C.F.R. § 4.402(a), (c). 
135 Answer at 14. 
136 See, e.g., ALJ Order, Morgan Properties LP (ID-BD-3000-2014-044 Consolidated) at 6 
(Jan. 8, 2015). 
137 BLM’s Response to Offers of Proof & Motion to Dismiss Proceedings (Morgan) at 8 
(citing ALJ Order at 4 (May 29, 2015)). 
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presence of disputed issues of material fact or to meet their heavy burden of proof on 
appeal, and reaffirmed his prior merits conclusions regarding BLM’s compliance with its 
legal obligations and why he would never grant summary judgment to the appellants.138 

While his summary disposition of these appeals and issues was expedient, it was not 
proper. Because the ALJ did not adopt the rationale in BLM’s motion or even cite his 
statement that the appeals would be deemed to be withdrawn if no prehearing memoranda 
were filed,139 we reject BLM’s argument that the ALJ simply granted BLM’s second motion 
to dismiss. 

 
We also reject Appellants’ assertions that they were not given an adequate 

opportunity to respond to BLM’s second motion140 since Appellants expressly requested 
that the ALJ rule on the motion141 or “otherwise issue a formal ruling addressing whether 
evidentiary hearing(s) are necessary in these appeals.”142 But we agree with Appellants 
that the basis for the ALJ’s ruling is unclear. The language in the ALJ’s Orders dismissing the 
appeals demonstrates that the ALJ not only examined Appellants’ offers of proof, but also 
examined BLM’s evidence and reached legal conclusions about BLM’s compliance with the 
law, something that would normally occur after an evidentiary hearing or in a ruling on 
summary judgment. While the ALJ determined that Appellants had failed to “flesh out the 
vague and general allegations” in their appeal and that “[n]othing in [the] appeal[s] and 
prehearing memorand[a] is sufficient to raise a disputed issue of fact for hearing,”143 he 
also examined the record and concluded that BLM complied with applicable law in issuing 
its Final Grazing Decisions. For example, in the Wroten appeal, in response to Appellants’ 
arguments that BLM did not comply with NEPA by failing to consider range improvements, 
the ALJ explained that BLM’s EA “contains extensive discussion and takes a ‘hard look’ at 
the relevant environmental impacts.”144 The ALJ further concluded, in response to 
Appellants’ arguments that BLM had failed to consult with the permittees prior to issuing 

 
 
 

138 ALJ Feb. 10, 2016, Wroten Order at 5-7. 
139 But see id. at 2 n.2 (explaining that he dismissed Western Watershed Project’s appeal for 
failure to file a prehearing memorandum). 
140 See SOR at 19 (stating that Appellants did not respond to BLM’s motion because they 
were “relying on the assurances from the ALJ’s May 29, 2015 orders . . . that he would 
‘convene a conference call’ to discuss the hearing process”). 
141 Wroten Status Report at 2 (“BLM’s prehearing memoranda contain a motion to 
dismiss. ..... Counsel therefore respectfully proposes that OHA issue a ruling on BLM’s 
motion to dismiss, or otherwise issue a formal ruling addressing whether evidentiary 
hearing(s) are necessary in these appeals.”); Morgan Status Report at 2 (same); Berrett 
Status Report at 2 (same); Gluch Status Report at 2 (same). 
142 Wroten Status Report at 2; Morgan Status Report at 2; Berrett Status Report at 2; Gluch 
Status Report at 2. 
143 ALJ Feb. 10, 2016, Wroten Order at 6, 11. 
144 Id. at 6. 
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the Final Grazing Decisions, that “[t]he record also shows that BLM adequately consulted 
with Mr. Wroten by providing him with all pertinent documents leading to the EA and 
[Final Grazing Decision] ...... ”145 The ALJ also concluded: “BLM has presented considerable 
data overwhelmingly indicating that the Wroten Allotment is simply not meeting four 
standards for rangeland health,” and BLM’s determinations that these standards are not 
met “due to current livestock grazing management stand unrebutted.”146 

 
The merits findings by the ALJ are those that should occur after a hearing or, if there 

are no disputed issues of material facts, in the context of summary judgment – based on 
legal arguments presented by the parties – not in the context of a motion to dismiss 
alleging Appellants had failed to adequately articulate their claims under 43 C.F.R. § 
4.470(b). We are therefore inclined to conclude, based on the ALJ’s Orders, that the ALJ 
ruled on summary judgment, but without summary judgment briefing or clear application 
of the summary judgment standards.147 Even if we could interpret BLM’s second motion to 
dismiss as a motion for summary judgment, despite the fact that it was labeled a motion to 
dismiss, we will not do so here where the ALJ had fostered Appellants’ expectation that 
there would be a hearing or, at a minimum, an opportunity make legal and factual 
arguments in response to a motion for summary judgment. 

 
There is precedent for the Board setting aside an ALJ’s dismissal of an appeal when 

the ALJ had not prepared the appellants for the possibility of that happening. In Burke 
Ranches, Inc., the Board reversed an ALJ’s dismissal of an appeal of a decision denying a 
grazing permit because the ALJ had not notified the appellant that its failure to respond to a 
prehearing order could result in dismissal of the appeal.148 The Board stated as follows: 

 
[A]lthough an ALJ can and indeed must regulate the course of a hearing and 
appropriately impose necessary sanctions, he may not dismiss an appeal for 
failure to comply with a prehearing order where no regulation or order 
imparted notice to the appellant that its appeal was subject to dismissal for 
failing to respond, or that the appellant’s right to a hearing would be deemed 
to have been waived.[149] 

 
Like the Board did in Burke Ranches, Inc., we recognize an ALJ’s authority and 

discretion to manage grazing appeals, and we are loath to dictate how an ALJ must manage 
 
 
 

145 Id. 
146 Id. at 9, 10. 
147 See SOR at 23 (“It is the job of the reviewing judge on summary judgment motions (or 
even more so a motion to dismiss) to determine whether factual disputes exist, not to 
engage them.”). 
148 Burke Ranches, Inc., 173 IBLA at 47-48. 
149 Id. 
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any particular appeal. But the procedure followed by the ALJ in these appeals is truly 
confounding. The ALJ’s Orders do not indicate what legal conclusions we are to review on 
appeal: are we to review the ALJ’s dismissals as a ruling on summary judgment in favor of 
BLM or as granting BLM’s second motion to dismiss? Because the ALJ’s process is 
undiscernible, we cannot review, much less affirm, the ALJ’s resolution of these appeals. 
And if the process that the ALJ followed is unclear to the Board, we have no confidence that 
it was clear to Appellants. 

 
On this basis, we find that the ALJ’s dismissals must be set aside. We therefore do 

not reach any of Appellants’ remaining arguments. 
 

CONCLUSION 
 

After reviewing the Orders on appeal and the record supporting those Orders, we 
cannot determine if the ALJ granted a motion to dismiss, ruled in favor of BLM on summary 
judgment, or dismissed Appellants’ appeals on some other basis. We therefore conclude 
that the ALJ’s Orders are arbitrary and capricious and not supported by the record. 

 
Accordingly, pursuant to the authority delegated to the Board of Land Appeals by 

the Secretary of the Interior,150 we set aside and remand the ALJ’s February 10, 2016, 
Orders dismissing Appellants’ appeals. 

 

 
 

I concur: 
 
 

 
 
 
 
 

150 43 C.F.R. § 4.1. 

Rreeder
Amy Sosin Admin Judge

Rreeder
Silvia Idziorek Admin Judge
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