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STATE OF ALASKA 

 
IBLA 2016-109 & 2017-55      Decided November 9, 2020  
 

Appeals from decisions of the Alaska State Office, Bureau of Land Management 
denying the State of Alaska’s request for priority conveyance of lands in six townships 
selected pursuant to the Alaska Statehood Act, and denying the State of Alaska’s protest 
to the official filing of a survey plat for a seventh township containing selected lands. 
AKF-31832, et al. 
 

Affirmed. 
 
APPEARANCES: Dana S. Burke, Esq., Office of the Attorney General, Anchorage, Alaska, 
for the State of Alaska; Mike Gieryic, Esq., Office of the Regional Solicitor, U.S. 
Department of the Interior, Anchorage, Alaska, for the Bureau of Land Management.  
 

OPINION BY ACTING ADMINISTRATIVE JUDGE BALLENGER1 
 

The State of Alaska (State or Appellant) brings these two consolidated appeals 
challenging actions of the Bureau of Land Management’s Alaska State Office (BLM) 
related to the identification of the northwestern boundary of the Arctic National Wildlife 
Range (ANWR)2 as defined in Public Land Order (PLO) 2214 and related documents. In 
its first appeal (IBLA 2016-109), the State contests a February 2, 2016, BLM decision 

 
 

1 Administrative Judge Haugrud and Acting Administrative Judges Brown and Levine 
took no part in the consideration or decision of this appeal. 
2 The relevant area of northeastern Alaska was originally referred to starting in the 1950s 
as the Arctic National Wildlife Range, was renamed the William O. Douglas Arctic 
National Wildlife Range in 1980, and was incorporated into the renamed Arctic National 
Wildlife Refuge later that year. For simplicity, we will use the ANWR acronym to refer 
consistently to the area across time, as the parties agree that the proper designation of 
the relevant portion of its northwestern boundary has not changed over time and the 
distinction is not relevant to the issues on appeal. 
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(February 2016 Decision) denying the State’s request for priority conveyance of lands 
selected under Section 6(b) of the Alaska Statehood Act, Pub. L. 85-508 (1958).3 In its 
second appeal (IBLA 2017-55), the State contests a November 8, 2016, BLM decision 
(November 2016 Decision) denying the State’s protest of the proposed official filing of 
an original survey plat delineating public lands in Township 6 North, Range 23 East, 
Umiat Meridian, Alaska (Twp. 6-23) that were also the subject of State selections.4 
 

SUMMARY 
 

 This dispute centers around the question of whether almost 20,000 acres of public 
land situated in seven townships that lie along the northwestern boundary of ANWR are 
within that boundary (and thus not available for selection by and conveyance to the 
State) or outside of the boundary (and thus available for selection by and conveyance to 
the State).5 The State asserts that the lands are “outside of the area withdrawn from 
selection for the Arctic National Wildlife Range by PLO 2214 in 1960” and “are vacant, 
unappropriated, and unreserved (‘VUU’) federal lands that the State is permitted to 
select in fulfillment of its general land grant entitlement under the Statehood Act.”6 BLM 
counters that the disputed lands are encompassed within the intended boundary 
described by the drafters over 60 years ago, as implemented through numerous 
undisputed Departmental actions over the ensuing decades. The law provides, and the 
parties agree, that the solution to this puzzle lies in the intent of the drafters when 
formulating the language of PLO 2214, which states that the northwestern boundary of 
ANWR follows “the extreme west bank of the Canning River.” 
 

As explained in detail below, we conclude that the historical record demonstrates 
that the drafters of PLO 2214 and associated documents intended for the boundary they 
were describing to follow the topographic features depicted on contemporaneous maps 

 
 

3 Statement of Reasons for IBLA No. 2016-109 at 1 (filed May 27, 2016) (2016 SOR); 
BLM Answer for IBLA No. 2016-109 at 1 (filed Aug. 15, 2016) (2016 Answer). The 
selected lands were surveyed in the Umiat Meridian of Alaska as Township 7 North, 
Range 23 East (Twp. 7-23), Township 7 North, Range 24 East (Twp. 7-24), Township 8 
North, Range 24 East (Twp. 8-24), Township 8 North, Range 25 East (Twp. 8-25), 
Township 9 North, Range 24 East (Twp. 9-24), and Township 9 North, Range 25 East 
(Twp. 9-25). 
4 Statement of Reasons for IBLA No. 2017-55 at 1 (filed June 12, 2017) (2017 SOR); 
BLM Answer for IBLA No. 2017-55 at 1 (filed Mar. 12, 2018) (2017 Answer). 
5 The disputed lands are depicted on the State’s Exhibit A. References herein to briefing 
exhibits submitted by Appellant and BLM will be to “State Ex.” and “BLM Ex.” 
respectively, followed by the applicable letter designation for the cited exhibit and, if 
appropriate, reference to relevant exhibit page number(s) as designated by the party. 
6 2016 SOR at 2. 
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as the Staines River distributary of the Canning River system. The State proffers a host of 
arguments asserting methodological and factual discrepancies between BLM’s surveying 
of the ANWR boundary, the language used in PLO 2214, and circumstances observed on 
the ground, derived largely from fieldwork, expert analysis, and application of modern 
resources performed over the last decade. But after acceding without objection to the 
agencies’ location of the boundary for over 40 years, the State’s newly crafted opposition 
offers little to no material insight into the intent of the drafters derived from the 
resources at their disposal in 1960. The State’s arguments largely revolve around 
demonstrations that, for various reasons unbeknownst to the Department in 1960, the 
mapped Staines River was a poor choice for a boundary landmark; they in turn largely 
gloss over the substantial evidence that it was, in fact, the choice adopted. As BLM’s 
responsibility in surveying the ANWR boundary was to effectuate the intent behind the 
language of PLO 2214, we find that the State has not carried its burden to demonstrate 
error by BLM in the challenged Decisions or the underlying actions that informed those 
Decisions, and we therefore affirm. 
 

BACKGROUND 
 

 1957-1960: The Origins of ANWR 
 
 The record indicates that meaningful efforts to establish ANWR began in 1957. 
The Bureau of Sport Fisheries and Wildlife within the U.S. Fish and Wildlife Service 
(FWS) was the principal originating agency, and in June 1957 drafted an initial metes 
and bounds description of the proposed boundary for an “Arctic Wildlife Range” that 
corresponded to an accompanying map.7 In relevant part, the initial metes and bounds 
description identified the boundary running between 23 points, “[b]eginning at the level 
of mean high tide on a point of land (Point 1) on the Arctic Seacoast known as 
Brownl[o]w Point, being approximately at 145⁰ 51’ Long. and 70⁰ 10’ N. Lat.” and from 
there “following the shore in a southerly and westerly direction at the said level of mean 
high tide for approximately nine (9) miles to the mean high water mark of the extreme 
west bank of the Canning River (Point 2)” then “following up the said west bank of the 
Canning River along the mean high water mark for approximately Seventy (70) miles to 
a point (Point 3) at the main fork of the river . . . .”8 The accompanying map identifies 
the Canning River by name, depicts the various branches of the Canning as it flows 
north, and locates Point 2 west thereof at the mouth of the named and marked “Staines 

 
 

7 BLM Exs. E, F, G. Certified copies of these exhibits “were obtained from the National 
Archives in Seattle, Washington, where the original documents reside and are 
maintained for the Department of the Interior in a folder . . . entitled ‘Metes & Bounds 
Maps’ within a box . . . entitled ‘Arctic Wildlife Refuge Correspondence.’” 2017 Answer at 
4 n.13. 
8 BLM Ex. E at 2. 
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R[iver],” plotting the boundary from there following the course of the Staines River 
south to its connection with the Canning River.9 The map depicts the Staines River as the 
westernmost of a number of channels diverging from the Canning River as the river 
system forms a delta on the coastal plain of the Beaufort Sea. 
 
 By that fall, the Secretary was requesting “concrete recommendations . . . on the 
proposed . . . Arctic Wildlife Refuge,”10 so on September 18, 1957, the FWS Regional 
Director in Juneau provided the Washington, D.C. office a description of the proposed 
boundaries, noting that a full metes and bounds description was available “numbered to 
correspond to numbers shown on” an associated map being provided.11 BLM represents 
that the only maps found among the relevant records of the National Archives are the 
numbered metes and bounds map associated with the June description and a map of the 
entire territory of Alaska on which the boundaries of the proposed “Arctic Wildlife 
Range” are drawn.12 In its response to the Secretary, FWS explained that the goal of the 
proposed withdrawal was “the preservation of wildlife and wilderness resources,” “to 
perpetuate all the native species,” to “provide a vital and dependable sanctuary” for the 
great American caribou herds, and “to preserve an undisturbed portion of the Arctic 
large enough to be biologically self-sufficient.”13 
 
 The Washington office of FWS followed up with the Region the following month 
requesting a full metes and bounds description of the proposed Range boundary “for use 
in completing [a] withdrawal application now in preparation.”14 The FWS Regional 
Director responded on October 22, 1957, by supplying a description consistent with the 
agency’s June draft and “numbered to correspond to the numbers shown on” the earlier 

 
 

9 BLM Ex. G at 2. 
10 BLM Ex. H at 2. 
11 BLM Ex. J at 2; see id. at 2, 3 (summarily describing relevant portion of boundary as 
“following the west bank of the Canning River, from Brownlow Point” and noting that 
“the original metes and bounds description ultimately should be used . . . because the 
point-to-point descriptions are more specific”); see also BLM Ex. I (cover memorandum).  
12 2017 Answer at 7 n.19 (citing BLM Exs. G and K). The map in Ex. K is not at a scale 
useful to our analysis. 
13 State Ex. D at 8; BLM Ex. J at 13, 19; see also State Ex. H at 3 (PLO 2214, establishing 
ANWR “[f]or the purpose of preserving unique wildlife, wilderness and recreational 
values”). 
14 BLM Ex. L at 2 (Oct. 17 telegram from FWS D.C. to FWS Juneau stating “urgent you 
forward metes and bounds description of proposed Arctic Wildlife Range for use in 
completing withdrawal application now in preparation”). 
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map.15 The Washington office edited the document, including replacing the nine-mile 
path snaking along the shoreline between Points 1 and 2 with a straight, approximately 
three-mile bound between the same points.16 On November 18, 1957, FWS formally 
applied to the Secretary of the Interior for a public land order to withdraw land “to 
establish an Arctic Wildlife Range” in the northeastern corner of Alaska “for the 
preservation of the wildlife and wilderness resources of that region . . . .”17 The 
Withdrawal Application included the edited metes and bounds description from the prior 
month, in relevant part describing the northwestern boundary of the Range as running 
from 
 

a point of land on the Arctic Seacoast known as Brownlow Point at 
approximate Long. 145⁰51’ W. and Lat. 70⁰10’ N.; thence in a southwesterly 
direction approximately three (3) miles to the mean high water mark of the 
extreme west bank of the Canning River; thence southerly up the said west 
bank of the Canning River along the mean high water mark approximately 
seventy (70) miles to the mouth of Marsh Fork of Canning River . . . .[18]  

 
The application was not accompanied by a map.19 BLM segregated the identified lands20 
and published the metes and bounds description of the boundary of the proposed 
withdrawal as a Notice of Proposed Withdrawal and Reservation of Lands in the Federal 
Register on January 21, 1958.21 The Notice provided for a 60-day period to present 
objections to the proposed withdrawal.22 
 
 In response to the FWS Withdrawal Application, BLM completed a preliminary 
Field Report on April 11, 1958, documenting its objections to the proposed withdrawal 
but noting that the consistent description of the relevant area was “sufficiently clear so 
that it may be plotted on maps commonly available.”23 The maps attached to BLM’s Field 

 
 

15 BLM Ex. M at 2 (transmittal cover “enclosing five copies of a full description by metes 
and bounds of the Arctic Wildlife Range . . . numbered to correspond to the numbers 
shown on each of the maps of this area which were sent you on September 18, 1957”); 
BLM Ex. N (accompanying metes and bounds description). 
16 BLM Ex. P at 1 (handwritten revisions describing line between Points 1 and 2 as 
running from Brownlow Point “in a southwesterly direction approximately three (3) 
miles to the mean high water mark of the extreme west bank of the Canning River”). 
17 State Ex. D at 1 (Withdrawal Application). 
18 Id. at 3-4; see id. at 12. 
19 2017 Answer at 8. 
20 State Ex. E at 2. 
21 23 Fed. Reg. 364 (Jan. 21, 1958). 
22 Id. 
23 State Ex. F at 2. 
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Report depict the Staines River but plot the proposed Range boundary to the east of the 
Staines River, following a more easterly branch of the Canning River.24 
 
 Alaska was admitted to the Union on January 3, 1959.25 Late the following year, 
on December 6, 1960, Secretary of the Interior Fred A. Seaton issued PLO 2214, 
approving the FWS Withdrawal Application and reserving the area for the Arctic 
National Wildlife Range.26 This effected the withdrawal of the identified lands from 
eligibility for selection by the State pursuant to Section 6(b) of the Alaska Statehood 
Act.27 The legal description of the relevant portion of the ANWR boundary in the PLO 
was identical in substance to that set forth in the FWS Withdrawal Application.28 The 
same day, Secretary Seaton issued PLO 2215, which lifted the reservation of certain 
lands “for use in connection with the prosecution of the War” established by PLO 82.29 As 
relevant here, PLO 2215 referred to the lands subject to the FWS Withdrawal Application 
as “all lands lying east of Canning River, extending from its mouth on the Arctic Ocean at 
Flaxman Island in approximate longitude 146⁰ W . . . .”30 This description identifies a 
point in close proximity to the mouth of the Staines River,31 while the named landmark 
of Flaxman Island lies to the west of the main branches of the Canning River and directly 
in line with the Staines. The National Archives records also contain a map that the 
evidence indicates dated from around this period,32 which reflects a printed ANWR 
boundary that follows the “Staines R[iver]” from its split with the main branches of the 
Canning River to the Beaufort Sea.33 

 
 

24 State Ex. G at 1-2. 
25 Alaska Statehood Act, Pub. L. No. 85-508, 72 Stat. 339 (July 7, 1958); Proclamation 
No. 3269, Admission of the State of Alaska Into the Union (Jan. 3, 1959). 
26 State Ex. H at 3-4; 25 Fed. Reg. 12,598 (Dec. 9, 1960); see also Executive Order (EO) 
10355, 17 Fed. Reg. 4831, 4831-33 (May 28, 1952) (delegating to the Secretary 
authority to withdraw or reserve Federal lands for public purposes through PLOs). 
27 72 Stat. at 340. 
28 25 Fed. Reg. at 12,598 (spelling out the words “longitude” and “latitude”). 
29 Id. at 12,599 (PLO 2215, issued Dec. 6, 1960). 
30 Id; see Office of the Solicitor, M-Opinion 36911, The Effect of Public Land Order 82 on 
the Ownership of Coastal Submerged Lands in Northern Alaska, 86 I.D. 151, 169-70 
(1978) (M Op. 36911) (analyzing language of related PLOs, including 2214 and 2215, 
to determine intent behind language of PLO being interpreted). 
31 2017 Answer at 11 n.43; BLM Ex. C at 3. 
32 The map is maintained in a National Archives file dated “1957-1962” and contains 
markings related to the 1961 caribou calving season, and “[p]robable” post-season and 
winter movements, strongly indicating that the base map dates from prior to mid-1961. 
BLM Ex. Q at 2; 2017 Answer at 13 n.53; see also State Ex. QQ at 7 (version without 
markings). 
33 BLM Ex. Q at 2; State Ex. QQ at 7. 
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 1964-1974: Initial State Selection Applications and BLM Surveys 
 
 In 1964, the State filed six applications for general grant lands in townships along 
the northwestern boundary of ANWR pursuant to Section 6(b) of the Alaska Statehood 
Act, which entitles the State to select up to 102,550,000 acres of “public lands of the 
United States in Alaska which are vacant, unappropriated, and unreserved at the time of 
their selection . . . .”34 The six townships are those at issue in BLM’s February 2016 
Decision. BLM tentatively approved conveyance of the State’s selections, some in whole 
and some in part, by letters dated October 9, 1964, and January 15, 1965.35 However, on 
February 4, 1965, BLM issued decisions modifying its prior tentative approvals to 
exclude lands “withdrawn by Public Land Order 2214.”36 The State did not object to 
BLM’s tentative approvals or its modification of those tentative approvals. 
 
 In the summer of 1965, BLM undertook surveys on the North Slope, including of 
much of the area in question.37 BLM’s surveyors were guided by the 1947 Manual of 
Instructions for the Survey of the Public Lands of the United States (1947 Survey Manual) 
and a set of approved Special Instructions.38 The Special Instructions directed the 
surveyors to establish monuments “as delineated on the attached schematic diagram” 
showing the “A.N.W.R. Bdy.” following the Staines River, and to compile the “line of 
mean high water on the left limit of the Staines River” from U.S. Coast and Geodetic 
Survey “T” Sheets, Army Corps of Engineers topographic sheets, or U.S. Geological 
Survey (USGS) topographic sheets.39 They further instructed that it was “not necessary 
to monument the points of intersection of the township lines with the [ANWR] 
boundary,” but “the banks of the Staines River should be ‘tied in’ along township lines.”40 
 
 BLM conducted the surveys by helicopter in July and August 1965. In accordance 
with the Special Instructions, the surveyors mapped the ANWR boundary along the 
Staines River based on “hydrography . . . obtained from U.S. Geological Survey . . . 

 
 

34 Pub. L. No. 85-508, 72 Stat. 339, 340; see 2016 SOR at 7-8; 2016 Answer at 3; see also 
Sturgeon v. Frost, 136 S. Ct. 1061, 1065 (2016) (“The 1958 Alaska Statehood Act 
permitted Alaska to select 103 million acres of ‘vacant, unappropriated, and unreserved’ 
federal land—just over a quarter of all land in Alaska—for state ownership.”). 
35 State Ex. I at Enclosures 1, 2. 
36 Id. at 2, Enclosures 5, 6. 
37 2016 SOR at 8. 
38 See State Ex. DD. 
39 Id. at 2; State Ex. S. 
40 State Ex. DD at 2. 
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topographic maps”41 and did not survey the boundary on the ground.42 The record 
contains the relevant USGS topographic maps of the region dating to 1955, which 
include a line marking the “Indefinite Boundary” of the “Arctic National Wildlife Range” 
tracking the west bank of the clearly-marked Staines River and a “Refuge Boundary” 
following features mapped as river channels to the west of the labeled Canning River.43 
Several of the plats resulting from the 1965 surveys contain notations stating that “[t]he 
extreme west bank of the Staines River, a distributary of the Canning River, forms the 
[ANWR] boundary,”44 and the surveyors noted, by bearings and distances, points where 
the “[e]xtreme W[est] bank of the Canning (Staines) River” intersected township 
boundaries.45 These references to the Canning and Staines Rivers are consistent with the 
1967 Dictionary of Alaska Place Names, which similarly identified the “Staines River” as 
a variant for Canning River and defined the Staines River as a “distributary of Canning 
River.”46 The Dictionary also placed the Canning reaching Camden Bay at longitude 
145⁰30’ W, which is east of the described coordinates for Brownlow Point in the 
Withdrawal Application, the PLO, and the Dictionary itself.47 The Staines, by contrast, is 
identified as entering Lion Bay at 70⁰08’20” N, 145⁰59’45” W, southwest of the 
coordinates for Brownlow Point, as provided in the directional call incorporated into PLO 
2214.48 
 
 The survey plats and accompanying field notes from the 1965 surveys were 
submitted for approval and accepted by BLM on October 25, 1968.49 BLM officially filed 
the original survey plats on May 13, 1969.50 The State did not challenge the acceptance 

 
 

41 State Exs. T-Y (survey plats noting “[t]he hydrography shown on this plat was 
obtained from U.S. Geological Survey 1:63,360 scale topographic maps”); see State Ex. C 
(USGS topographic maps dated 1955); see also State Ex. Z at 4 (field notes). 
42 See, e.g., State Ex. Z at 4 (“NO LINE OF SIGHT WAS ACTUALLY SURVEYED ON THE 
GROUND BETWEEN CONSECUTIVE MONUMENTS. Monuments were established at 
precomputed positions” from helicopters); State Ex. AA at 4 (same). 
43 State Ex. C at 2, 3. 
44 State Exs. T, U, V. 
45 E.g., State Ex. Z at 7, 9 (Field Notes for survey of Twp. 7-23); id. at 11 (“The East 
boundary of this township intersects the Staines River approximately twelve miles from 
the mouth of the Staines River. . . . The Staines and Canning Rivers flow northeasterly 
through the southeast corner of the township.”). 
46 BLM Ex. C at 3. 
47 Id. at 2. 
48 Id. at 3. 
49 State Exs. T-AA; 2016 SOR at 11; State Ex. I, Enclosures 7-12. 
50 See Administrative Record (AR) at Case File F 017050/2, at Files for Group 211 and 
212 (Memoranda from Manager, Fairbanks District and Land Office, to Chief, Branch of 
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or filing of the surveys. The record also contains a number of Master Title Plats (MTPs) 
and Amended Plats with dates ranging from 1983 to 1993, which continued to depict the 
ANWR boundary following the Staines River,51 with no documentation in the record of 
objection by the State. 
 
 The State submitted Alaska Statehood Act land grant selections for several 
parcels, including Twp. 6-23 (the subject of the November 2016 Decision), in 1968, and 
in 1972 amended its applications to include “all available land within these townships, 
excluding patented land.”52 In February 1969, BLM issued two decisions, partially 
vacating the October 1964 tentative approvals with respect to two of the six originally 
selected townships it determined fell entirely within ANWR as withdrawn and reserved 
through PLO 2214 and otherwise modifying the previous tentative approvals to conform 
to the October 1968 accepted plats of survey.53 The State did not object or appeal. On 
March 27, 1974, BLM rejected the State’s selection application for Twp. 6-23 to the 
extent it encompassed “lands . . . included within the Arctic National Wildlife Reserve” 
that were “withdrawn by PLO 2214” and otherwise tentatively approved the State’s 
selection.54 BLM also issued patents for all of the tentatively approved selections, 
conveying those lands to the State.55 The State again did not dispute BLM’s actions. 
Between 1978 and 1980, the State filed reassertions of its selections for four of the six 
townships originally selected in 1964.56 
 
 
 

 
 

Office Engineering, Anchorage (dated Apr. 17, 1969, and signed received May 13, 
1969)). 
51 See, e.g., AR at Case File F 031832/2, at Amended Plat, Twp. 9-24 (officially filed 
Jan. 21, 1992); id. at MTP, Twp. 9-24 (dated current to Oct. 4, 1983); AR at Case File 
F 031845/2, at MTP, Twp. 7-23 (dated current to Nov. 5, 1990); id. at MTP, Twp. 7-23 
(dated current to Oct. 6, 1993); AR at Case File F 031849/2, at MTP, Twp. 8-25 (dated 
current to Nov. 20, 1990); AR at Case File F 031848/2, at MTP, Twp. 7-24 (dated 
current to Mar. 17, 1992); AR at Case File F 031847/2, at MTP, Twp. 8-24 (dated 
current to Mar. 17, 1992). 
52 State Ex. HH at 1; 2017 SOR at 4; see AR at Case Files F 031832/2, F 031845/2, F 
031848/2, and F 031847/2, at Letters from F.J. Keenan, Director, State of Alaska Dept. 
of Natural Resources to BLM, Fairbanks District and Land Office (received June 16, 
1972). 
53 State Ex. I at 2, Enclosures 13, 14. 
54 State Ex. HH at 1, 2. 
55 See, e.g., State Ex. I at Enclosures 15, 16. 
56 State Exs. J (Twp. 7-23), K (Twp. 7-24), L (Twp. 8-24), M (Twp. 9-24), N (1980 
reassertion for all four). 
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 1980-2000: Congress and the Supreme Court 
 
 On December 2, 1980, Congress passed the Alaska National Interest Lands 
Conservation Act (ANILCA), which established the Arctic National Wildlife Refuge.57 
Section 30558 of ANILCA expressly provided that “[a]ll . . . public land orders . . . in 
effect on the day before the date of the enactment of this Act with respect to units of the 
National Wildlife Refuge System in the State shall remain in force and effect except to 
the extent that they are inconsistent with this Act” and “[a]ll land within the boundaries 
described or depicted in any such action shall . . . be included” in the refuge into which it 
is incorporated by ANILCA. Section 906(c)59 confirmed all prior, not relinquished or 
revoked, tentative approvals of State selections pursuant to the Alaska Statehood Act and 
vested “all right, title, and interest of the United States” in the State effective as of the 
date of tentative approval, to be patented to the State “[u]pon approval of a land survey 
by the Secretary.” Section 906(d)60 made clear that the conveyances of previously 
selected lands were limited to “vacant, unappropriated, and unreserved lands” not 
“within the boundaries of any conservation system unit,” including ANWR.61 
 
 The new Refuge incorporated “the existing Arctic National Wildlife Range” along 
with additional lands, all “as generally depicted on a map entitled ‘Arctic National 
Wildlife Refuge’, dated August 1980,”62 which the Act declared to be “controlling.”63 BLM 
provides a copy of an August 1980 map broken into two pages, labeled respectively 
“Arctic National Wildlife Refuge” and “Senate Committee Reported H.R. 39 
October 1978 Revised: August 1980.”64 These maps also appear on the website of the 
State’s Department of Natural Resources, characterized there as “scans of large format 
color negatives of the original maps used by Congress and referred to in Title III of” 
ANILCA derived from photographs “taken by State personnel within several days of the 
December 2, 1980 passage of ANILCA” and “show[ing] the boundaries of the 
Conservation System Units created or expanded by ANILCA, as of December 2, 1980,” 
including the “Arctic NWR.”65 The maps show the ANWR boundary tracking the Staines 
River, rather than either of the more easterly main channels of the Canning River. The 

 
 

57 Pub. L. No. 96-487, 94 Stat. 2371, 2390 (1980). 
58 94 Stat. at 2395.  
59 43 U.S.C. § 1635(c). Citations to the United States Code are to the current (2018) 
edition. 
60 Id. § 1635(d). 
61 16 U.S.C. § 3102(4) (defining “conservation system unit” to include “any unit in 
Alaska of the . . . National Wildlife Refuge System”). 
62 ANILCA § 303(2), 94 Stat. at 2390. 
63 ANILCA § 103(a), 16 U.S.C. § 3103(a). 
64 BLM Ex. D. 
65 http://dnr.alaska.gov/mlw/title/anilca/index.cfm (last visited Nov. 2, 2020). 

http://dnr.alaska.gov/mlw/title/anilca/index.cfm
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record contains another set of maps similarly named and dated, identifying the 
“[b]oundary compiled by the U.S. Fish and Wildlife Service as established by” ANILCA, 
depicted on 1955 and 1956 USGS topographic maps.66 Sheets 1 and 4 map the ANWR 
boundary following the Staines River. The record also contains two maps, each labeled 
“OFFICIAL MAP Arctic National Wildlife Refuge August 1980 Established by Public Law 
96-487” and date-stamped as received by FWS on the date of ANILCA’s passage.67 The 
maps again depict the ANWR boundary following the Staines River and traversing from 
the mouth of the Staines to the westernmost tip of the broken spit of land labeled 
“Brownlow Pt.”  
 
 On February 24, 1983, FWS published a Federal Register Notice setting out the 
“legal descriptions of the external boundaries of” ANWR, “effective as of December 2, 
1980,”68 in accordance with Section 103(b) of ANILCA,69 which provided that the 
“description shall have the same force and effect as if included in this Act . . . .” In 
contrast to prior descriptions, the 1983 Notice described the relevant portions of the 
boundary in a clockwise direction, running  
 

northerly, along the mean high water line of the left bank of the Canning 
River, approximately 60 miles to the intersection of the extreme left bank 
with the mean high tide of the Arctic Ocean in section 15, T. 9 N., R. 24 E., 
Umiat Meridian; Thence on an approximate forward bearing of N. 56 1/2⁰ 
E., approximately 3 ¼ miles to the line of extreme low water of the most 
westerly tip of the most northwesterly island, westerly of Brownlow Point, 
section 6, T. 9 N., R. 25 E., Umiat Meridian . . . .[70] 

 
The map included with the Federal Register Notice shows the ANWR boundary following 
the Staines River as identified by BLM and FWS, though the map does not label it by 
name.71 
 

Through multiple filings between 1981 and 1993, the State submitted reassertions 
and “topfilings” on all six of the originally selected townships pursuant to ANILCA 
Sections 906(d) and (e).72 As noted, Section 906(d) applies only to “vacant, 

 
 

66 See AR at Case File F 017050/1, at Arctic National Wildlife Refuge Maps. 
67 See AR at Case File 882, “Group 882, Dalton East, Office File, Folder 2 of 2” at Section 
Four. 
68 48 Fed. Reg. 7890 (Feb. 24, 1983). 
69 16 U.S.C. § 3103(b). 
70 48 Fed. Reg. at 7930. 
71 Id. at 7936. 
72 43 U.S.C. § 1635(d) and (e). See 2016 SOR at 8-9; State Exs. J (Twp. 7-23), K (Twp. 
7-24), L (Twp. 8-24), M (Twp. 9-24), O (Twp. 8-25), P (Twp. 9-25). 
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unappropriated, and unreserved” lands, which would not include any lands withdrawn 
and reserved for ANWR.73 Section 906(e) provides for the selection of “lands which are 
not, on the date of filing of such applications, available,” to “become an effective 
selection without further action by the State upon the date the lands included in such 
action become available . . . .”74 “[L]ands within any conservation system unit,” including 
ANWR, are not eligible for selection under Section 906(e).75 Between 1992 and 1994, 
the State partially relinquished its reasserted selections in four townships with respect to 
“[t]hose lands within the Arctic National Wildlife Refuge.”76  

 
In June 2000, the Supreme Court issued a decree establishing that “[t]he coastal 

boundary of the Arctic National Wildlife Refuge is a continuous line, as described in 
Public Land Order No. 2214, 25 Fed. Reg. 12,598 (1960) . . . .”77 In connection with the 
Special Master’s Report leading to this ruling, both the United States and the State 
mapped the western terminus of the ANWR coastal boundary to the location where the 
west bank of the Staines River meets the Beaufort Sea.78 
 
 2003-2016: Additional Field Investigations and Surveys, and BLM Decisions 
 
 In May and June of 2003, a hydrologist and a cartographer with the FWS 
undertook a field investigation of the ANWR boundary to “determine the location of the 
extreme west bank of the Staines/Canning River system . . . .”79 Because “snow cover and 
ice conditions along much of the route limited the investigation to only four miles,”80 the 
FWS employees reached no definitive conclusions regarding the location of distributary 
channels marking the western extent of the system.81 While the team “did not see 

 
 

73 43 U.S.C. § 1635(d). 
74 Id. § 1635(e). 
75 Id. 
76 State Ex. I at Enclosures 17-19; State Ex. Q; see also AR at Case File F 031845/2, at 
Letter from Sharon E. Fleek, Chief, Branch of Northern Adjudication, BLM, to State of 
Alaska, Dep’t of Nat. Res. (Oct. 13, 1994) (noting that BLM already rejected selections of 
these lands in 1965). 
77 United States v. Alaska, 530 U.S. 1021, 1025 (2000). 
78 BLM Ex. R at 8 (Special Master’s map showing “general schematic representation of 
the parties’ contentions” regarding the coastal boundary, differing only in the paths 
taken to arrive at the Staines River mouth). 
79 2017 SOR at 5; see State Ex. KK (Trip Report of Field Investigation). 
80 State Ex. KK at 1. 
81 2017 SOR at 5; State Ex. KK at 2 (“The crew . . . look[ed] for the presence of any 
active channels between the Canning River and the position of the Refuge boundary. 
Extensive snow cover prevented the identification of any channels . . . that may be 
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evidence of any active or recently active channels,” they did identify a vegetated and 
non-flowing “former channel breaking off from the Canning River . . . approximately 1-2 
feet above” the level of the Canning River where the USGS “topographic map shows the 
Refuge boundary first trending west away from the main stem of the Canning River,” as 
well as a similar “second former distributary channel” a short distance further upstream 
“where the USGS map shows the Staines River originating from the Canning.”82 Later 
that summer, representatives from BLM, FWS, and the State returned to conduct further 
field investigation regarding the ANWR boundary.83 
 
 BLM initiated the survey process for Twp. 6-23 in September 2003,84 drafting 
special instructions in October.85 As the next summer season approached the following 
June, BLM riparian boundary specialist Frank Hardt sent a memo to FWS Chief Cadastral 
Surveyor Steve Kopach “to aid in preparation of Special Instructions for the  
survey . . . .”86 He included a 2003 aerial photograph “of the bifurcation of the ‘Staines’ 
and the Canning Rivers” at the southernmost segment of the ANWR boundary surveyed 
in 1965.87 He proposed beginning the survey from where the boundary intersected the 
southern edge of the last surveyed township “as a ‘fixed’ point” and surveying south from 
there along a “mapped line” leading to the Canning River.88 Kopach responded in 
October with a fax providing an undated and unattributed map that he suggested 
“clearly shows Congress’ intent to describe Arctic NWR to the Staines River” in keeping 
with “the consistent interpretation since 1960.”89 The map included with this memo is 
maintained in a National Archives file dated “1957-1962.”90 
 

 
 

adjacent to the base of a prominent north/south trending rise . . . .”); id. at 3 (“Extensive 
snow cover prevented the observation of possible distributary channels . . . . Further 
investigation of this area is needed.”); id. at 28-30 (“The snow filling the depression to 
the right of the ridge marks the location of the presently accepted Arctic NWR boundary. 
There may or may not be an active distributary of the Canning River under the snow, 
and in the large channel on the right of the photo.”); id. at 3 (“Several possible channels 
. . . may in fact be distributary channels [of the Canning River]. However, this could not 
be positively ascertained due to extensive snow and ice cover.”). 
82 State Ex. KK at 1, 2; see id. at 8, 10; 2017 SOR at 5. 
83 2017 SOR at 6; State Ex. QQ at 1. 
84 State Ex. LL. 
85 State Ex. MM. 
86 State Ex. QQ at 3. 
87 Id. 
88 Id. 
89 Id. at 6. 
90 2017 Answer at 13 n.53. 
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 The record reflects little additional activity until May 11, 2012, when BLM 
approved Amended Special Instructions for the survey.91 Those instructions stated that 
the surveyor “will be guided by the Manual of Surveying Instructions (2009) . . ., the 
provisions of the following Amended Special Instructions, and any such additional 
instructions as may be issued during the progress of work.”92 They directed surveyors to 
begin “[t]he boundary of the A[rctic] National Wildlife Refuge (ANWR)” at the southern 
end of the ANWR boundary as surveyed in 1965 and proceed southerly from there 
“following the physical features representing the fixed and limited boundary of the 
westerly most channel of the Canning River, now called the Staines River, . . . to . . . the 
left bank of the Canning River.”93 That summer, BLM conducted the survey of Twp. 6-23, 
including “the fixed and limiting boundary . . . based on the land description described in 
the ‘ANWR Boundary’ Memorandum . . . from Frank Hardt . . . .”94 In accordance with 
the Special Instructions, the surveyors began the ANWR boundary line at the township’s 
northern border where Angle Point 1 monumented the southern terminus of the 
previously-surveyed boundary, and identified 29 angle points “follow[ing] the physical 
features of the most westerly channel of the Canning River, now called the Staines River, 
identified on the ground by field survey . . . by a slight rolling uplift in the arctic tundra” 
down to the “intersection of the most westerly channel of the Staines River with the left 
bank of the Canning River, at the line of ordinary high water . . . .”95 
 
 On October 17, 2014, the State requested priority conveyance of “certain lands 
west of” ANWR – i.e., “west of the mean high water mark of the extreme west bank of 
the Canning River” and “west of the boundary line between Brownlow Point” and the 
bank – in the six original townships, based on its selections under Alaska Statehood Act 
section 6(b) and topfilings under ANILCA section 906(e).96 The State asserted that, 
“[b]ased on the legal description defined in Public Land Order No. 2214,” the lands were 
“not within the ANWR boundary.”97 This is the first time reflected in the record that the 
State objected to the findings of the 1965 surveys. On February 2, 2016, BLM responded 
to the State’s priority conveyance request by “advis[ing]” the State that “there are no 
remaining State-selected lands” available for conveyance in the townships because BLM 

 
 

91 State Ex. NN. 
92 Id. at 1; see also State Ex. FF at 1 (plat), 6 (field notes noting performance of survey “in 
accordance with the specifications set forth in the Manual of Surveying Instructions 
(2009) and Amended Special Instructions . . . dated April 22, 2012, approved May 11, 
2012” by the Chief Cadastral Surveyor for Alaska, BLM). 
93 State Ex. NN at 3; see also State Ex. QQ at 8-9 (memo from Mr. Hardt offering 
suggestions for the Special Instructions and Plan of Survey). 
94 State Ex. FF at 11. 
95 Id. at 11, 14. 
96 State Ex. R at 1, 2. 
97 Id. at 1. 
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had already “fully adjudicated” the State’s selections in the 1960s, issuing “final decisions 
. . . which the State did not appeal” and conveying all “available lands” through patents 
issued in 1974 (February 2016 Decision).98 BLM rejected the State’s assertion that the 
disputed lands were available for selection, concluding that the 1965 surveys had 
“correctly identified the [northwestern] boundary of [ANWR] and resolved any question 
of the legal description” of the boundary in the PLO.99 BLM characterized the State’s 
assertion that the lands at issue were “not within the boundary of [ANWR] as that 
boundary was originally set by PLO 2214” as a “mistaken reading of the boundary 
description in PLO 2214 . . . .”100 
 
 Meanwhile, BLM’s Chief Cadastral Surveyor for Alaska accepted the plat and field 
notes from the 2012 survey of Twp. 6-23 on July 24, 2015.101 BLM published a Notice of 
Filing of Plats of Survey for Twp. 6-23 on February 29, 2016, stating that it would 
officially file the plat 30 days after publication absent a protest.102 The State timely 
submitted a protest on March 25 and a supporting statement of reasons on May 25, 
2016.103 The State challenged BLM’s adoption of a fixed and limiting boundary along 
what BLM regarded as the Staines River, rather than an ambulatory boundary along 
what the State regarded as the Canning River, asserting that a comparison of 1955 and 
2003 aerial photographs demonstrated that conditions in the area had been “very stable” 
and BLM’s boundary “was not along an active river channel, nor was this area part of the 
bed of the river . . . .”104 The State pointed to the presence of a “9 to 10 foot bank” where 
the Staines River diverged from the Canning River and concluded that the rivers “lack[ed 
a] connection . . . at the point of departure.”105 The State also argued that BLM failed to 
demonstrate the applicability of any of the four exceptions identified by the 2009 Manual 
of Instructions for the Survey of the Public Lands of the United States (2009 Survey 
Manual) to support use of a fixed and limiting boundary.106 
 

 
 

98 State Ex. I at 1. 
99 Id. 
100 Id.  
101 2017 SOR at 8; State Ex. FF at 1, 18. 
102 81 Fed. Reg. 10,274 (Feb. 29, 2016). 
103 2017 SOR at 10; 2017 Answer at 12. 
104 AR at Case File 882, “Group 882, Dalton East, Office File, Folder 2 of 2” at Section 
Four, Letter from Gerald Jennings, Chief, Survey Section, State of Alaska Dep’t of Nat. 
Res., Div. of Mining, Land & Water, to Bud C. Cribley, Alaska State Director, BLM, at 3 
(May 25, 2016). 
105 Id. at 3, 4. 
106 Id. at 2-4. 
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 By letter dated November 8, 2016, BLM denied the State’s protest 
(November 2016 Decision).107 BLM first examined the origins of the description of 
withdrawn lands in PLO 2214, explaining that, in light of the limited surveying that had 
been done in Alaska at the time, the Department generally relied on available maps to 
identify natural and artificial boundary calls for unsurveyed metes and bounds 
descriptions, and “[t]he only mapping available during the drafting of PLO No. 2214” 
were the USGS topographic maps.108 BLM observed that this “created challenges to 
identify the intent of the land descriptions and specific location” in subsequent surveys 
performed to implement the PLO, as the PLO “establish[ed] boundaries prior to survey” 
and the surveyors’ task was “to locate those boundaries on the ground.”109 BLM 
concluded that, in keeping with the 2009 Survey Manual, its surveys of the boundary 
were properly governed by the “official map or other document of public record,” which 
in this case was PLO 2214, though BLM had resolved “some ambiguity” in that document 
through reference to additional resources such as FWS mapping, ANILCA maps, the 1967 
Dictionary of Alaska Place Names, 1955 USGS topographic maps, and an undated and 
unattributed map depicting the boundaries of the “Arctic National Wildlife Range.”110 
From these resources, BLM determined that the PLO drafters’ “intent of the most 
westerly boundary” of ANWR was to follow “the Staines River, a named distributary 
channel of the Canning River,” and that no evidence of contrary intent had been 
identified, nor had the State protested the 1965 surveys or resulting patents that 
embraced this understanding.111 Acknowledging that the surveyed Staines River channel 
was “no longer functioning as an active channel of the Canning River” in 2012, BLM 
stated that “extensive investigation and research” indicated that the Staines River had 
separated from the Canning River by virtue of “seasonal forces of nature” causing a 
reliction.112 Accordingly, the 2012 survey followed its “last known location” – marked by 
“the physical feature of a slight rolling uplift in the arctic tundra” – to identify the Staines 

 
 

107 State Ex. OO. 
108 Id. at 2. 
109 Id. 
110 Id. at 3; see also State Ex. QQ at 2 (correcting initial suggestion that this map had 
been included in the 1960 Federal Register Notice, clarifying that it was the map attached 
to the FWS Oct. 7, 2004, fax to BLM, discussed above). But see 2017 Answer at 13 n.53 
(asserting that the map nevertheless represents a contemporaneous indicator of the 
Department’s intent surrounding PLO 2214, as the National Archives file structure in 
which it is preserved suggests it was used between 1957 and 1962). 
111 State Ex. OO at 3. 
112 Id. at 4; see also State Ex. QQ (clarifying that this conclusion was based on Mr. Hardt’s 
2004 memorandum documenting his 2003 field work and the 2012 surveyors’ 
agreement with his recommendations); 2009 Survey Manual § 8-84 (defining reliction as 
“the long continued and gradual uncovering of land caused by the recession of a body of 
water”). 
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River channel reflected on the USGS topographic maps that had informed the PLO.113 
BLM also verified the southern terminus of the 1965 surveys by finding a “very good 
relationship” between the last surveyed point on the boundary and “physical evidence of 
the prior channel location . . . .”114 The State subsequently requested certain points of 
clarification,115 which BLM provided.116 
 
 Procedural History of the Present Appeals 
 
 The State filed a timely Notice of Appeal of the February 2016 Decision on 
February 25, 2016, which the Board docketed as IBLA 2016-109. The State filed its 
Statement of Reasons on May 27, 2016, BLM filed its Answer on August 15, 2016, and 
the State filed its Reply on August 29, 2016. The State filed a timely Notice of Appeal of 
the November 2016 Decision on December 5, 2016, which the Board docketed as IBLA 
2017-55. The State moved to consolidate the two appeals,117 which BLM opposed,118 and 
which the Board granted by order dated March 23, 2017.119 In the same order, the Board 
denied the State’s request for a hearing to address factual issues,120 finding no issues of 
disputed material fact that could alter the disposition of the appeals.121 The Board also 
rejected BLM’s assertion that the February 2016 Decision was not subject to appeal, 
construing the argument as a Motion to Dismiss and finding that the letter constituted an 
appealable decision as “a direct response to the State’s request for conveyance of lands 
[that] effectively denies that request.”122 The State filed its Statement of Reasons in IBLA 
2017-55 on June 12, 2017, BLM filed its Answer on March 12, 2018, and the State filed 
its Reply on May 29, 2018. 
 
 The State asks the Board to “vacate BLM Alaska’s February 2, 2016 decision and 
remand this matter” with a direction “to issue tentative approval for [conveyance of the 
disputed lands within] the townships at issue within 30 days and . . . to complete the 
necessary surveys and issue final patent within one year.”123 With respect to the 
November 2016 Decision, the State asks the Board to “reject the survey” of Twp. 6-23, 
deem “the obvious and prominent west bank of the Canning River” to be the ANWR 

 
 

113 State Ex. OO at 4. 
114 Id. 
115 State Ex. PP. 
116 State Ex. QQ. 
117 State of Alaska’s Motion to Consolidate Related Appeals (filed Dec. 27, 2016). 
118 BLM Opposition to Motion to Consolidate (filed Dec. 30, 2016). 
119 March 23, 2017, Order at 4. 
120 Motion for a Hearing on Fact Issues (filed Aug. 29, 2016). 
121 March 23, 2017, Order at 3. 
122 Id. at 2. 
123 2016 SOR at 26. 
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boundary, and “order BLM to expeditiously complete survey work consistent with that 
finding.”124 The parties filed a Joint Motion for Expedited Consideration on June 3, 2019, 
which the Board denied by order dated June 13, 2019. The consolidated appeals are now 
ripe for decision. In its Reply in the appeal docketed as IBLA 2016-109, the State 
requested oral argument.125 Because we believe the relevant legal and factual issues 
presented can be appropriately resolved on the basis of the record and briefing before us, 
we find that no purpose would be served by oral argument and therefore deny the State’s 
request.126 
 

Standards of Review and Burden of Proof 
 
 The burden of proof confronted by an appellant challenging the results of a survey 
varies depending on whether the plat at issue has been officially filed.127 “When 
challenging a BLM survey prior to its acceptance and official filing, an appellant bears 
the burden to demonstrate, by a preponderance of the evidence, that the surveyor erred 
in the methodology used or the results obtained, or by failing to adhere to the Survey 
Manual.”128 By contrast, “surveys of the United States, after acceptance, are presumed to 
be correct and will not be disturbed except upon proof by a preponderance of the 
evidence that they are fraudulent or grossly erroneous.”129 Because the State’s claims in 
IBLA 2017-55 relate to their protest of the proposed filing of the relevant plat, they are 
subject to the former burden. However, because the State’s claims in IBLA 2016-109 
challenge the validity of plats of survey officially filed (without objection) over 50 years 
ago, they are subject to the latter, more stringent burden. 
 
 Under either standard, “[w]hile the Board has the authority to review all aspects 
of BLM decisions de novo, . . . the Board shows deference to the professional opinion of 
BLM’s experts concerning matters within the realm of their expertise and that are 
reasonable and supported by record evidence.”130 “An appellant challenging such 

 
 

124 2017 SOR at 28. 
125 2016 Reply at 10. 
126 See State of Colorado, 187 IBLA 376, 405 (2016) (citing Wyoming Indep. Producers 
Ass’n, 133 IBLA 65, 89 (1995)). 
127 Kendal Stewart, 132 IBLA 190, 196 n.2 (1995). 
128 North Dakota Office of the State Eng’r, 195 IBLA 194, 208 (2020); see Battle Creek 
Island Ranch, LLC, 194 IBLA 214, 232 (2019); State of Colorado, 187 IBLA at 391; Robert 
W. Delzell, 158 IBLA 238, 245-46 (2003); Mark Einsele, 147 IBLA 1, 12 (1998). 
129 Delzell, 158 IBLA at 246; see id. at 256; Robert A. Weigel, 147 IBLA 307, 312 (1999); 
Stewart, 132 IBLA at 193; Peter Paul Groth, 99 IBLA 104, 111 (1987). 
130 North Dakota, 195 IBLA at 208-09; Battle Creek, 194 IBLA at 233; State of Colorado, 
187 IBLA at 391; Fred E. Payne, 159 IBLA 69, 77 (2003); West Cow Creek Permittees v. 
BLM, 142 IBLA 224, 238 (1998). 
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reliance must demonstrate, by a preponderance of the evidence, error in the data, 
methodology, analysis, or conclusion of the expert, ‘and not simply that a different . . . 
interpretation is available and supported by the evidence.’”131 To accomplish this, 
“[a]ppellants are obliged to offer more than a difference of opinion or speculation”132 
and “must show not just that the results of [BLM’s] study could be in error, but that they 
are erroneous.”133 Appellants can meet their burdens by demonstrating that the survey 
did not conform to the requirements of the Survey Manual in effect at the time.134 
 

DISCUSSION 
 

 At a high level, the State challenges BLM’s February and November 2016 
Decisions and underlying surveys on the ground that they deprive the State of its full 
entitlements to conveyance under the Alaska Statehood Act pursuant to its selections, 
reassertions, and topfilings. The State asserts that fundamental errors in BLM’s 
methodologies for identifying the northwestern boundary of ANWR have resulted in 
approximately 20,000 acres of state-selected land being improperly designated as lying 
within the bounds of ANWR and thus unavailable for selection and conveyance. The 
State advances a number of arguments in support of its challenges, which we address in 
turn. However, we first address BLM’s preliminary argument suggesting it is unnecessary 
to reach the merits of the State’s positions. 
 

I. Administrative Finality 
 

BLM asserts that “the doctrine of administrative finality requires that the Board 
dismiss [IBLA 2016-109] as being untimely” because the State has “in essence 
acquiesced to the decision for a prolonged period of time.”135 “The Department has long 
recognized the need to apply the principle of res judicata so that decisions by its 
administrative officials are not perpetually subject to reexamination . . . .”136 “Under the 
doctrine of administrative finality – the administrative counterpart of the doctrine of res 
judicata – when a party has had an opportunity to obtain review within the Department 
and no appeal was taken, . . . the decision may not be reconsidered in later 

 
 

131 Battle Creek, 194 IBLA at 233; see State of Colorado, 187 IBLA at 391; Payne, 159 IBLA 
at 77-78; West Cow Creek, 142 IBLA at 238. 
132 Einsele, 147 IBLA at 12; see Battle Creek, 194 IBLA at 233; State of Colorado, 187 IBLA 
at 391; Rudy Hillstrom, 180 IBLA 388, 399 (2011); Delzell, 158 IBLA at 245, 248, 252. 
133 Battle Creek, 194 IBLA at 233 (internal cites and quotes omitted); State of Colorado, 
187 IBLA at 391; West Cow Creek, 142 IBLA at 238. 
134 Tracy V. Rylee, 174 IBLA 239, 251 (2008); Einsele, 147 IBLA at 12; Groth, 99 IBLA at 
119. 
135 2016 Answer at 4-5 (quoting Ida May Rose, 73 IBLA 97, 99 (1983)). 
136 Turner Bros. Inc. v. OSM, 102 IBLA 111, 121 (1988). 
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proceedings . . . .”137 BLM notes that “the decisions now complained about by the State 
[in IBLA 2016-109] date back to the mid 1960’s” – including the tentative approvals, 
acceptance and filing of survey plats, modifications of tentative approvals, and patenting 
of approved selections – and the “State could have objected [to] or appealed those 
decisions at the time, but it did not,” “nor is there any explanation now as to why the 
State waited all this time to question this long established boundary.”138  

 
However, “[t]he rule is not absolute because the decisions of Departmental 

administrative officials, as well as decisions of the Board, are made pursuant to authority 
delegated by the Secretary of the Interior,”139 who “is not estopped by the principles of 
res judicata or finality of administrative action from correcting or reversing an erroneous 
decision by his subordinates or predecessors-in-interest.”140 Rather, the Secretary’s 
“broad plenary powers over the disposition of public lands” include “continuing 
jurisdiction with respect to these lands until a patent issues” such that “[s]o long as the 
legal title remains in the Government, the Secretary has the power and duty upon proper 
notice and hearing to determine whether the claim is valid.”141 “It necessarily follows 

 
 

137 Melvin Helit v. Gold Fields Mining Corp., 113 IBLA 299, 308 (1990); see Homestake 
Mining Co. of California, 136 IBLA 307, 317 (1996); Lloyd D. Hayes, 108 IBLA 189, 192-
93 (1989); United States v. Jones, 106 IBLA 230, 246-47 (1988); Turner Bros., 102 IBLA 
at 121. 
138 2016 Answer at 5, 9. 
139 Hayes, 108 IBLA at 193; see Homestake Mining, 136 IBLA at 317; Turner Bros., 
102 IBLA at 121. 
140 Kirby Expl. Co. of Texas, 143 IBLA 133, 139-40 (1998) (citing Ideal Basic Indus., Inc. v. 
Morton, 542 F.2d 1364, 1368 (9th Cir. 1976)); see Jones, 106 IBLA at 246-47 (“such 
decisions, including Secretarial decisions, may be overruled when found to be erroneous 
. . . as recognized in Ideal Basic Industries, as a matter of administrative authority”); 
Turner Bros., 102 IBLA at 121. 
141 Ideal Basic Indus. v. Morton, 542 F.2d at 1367-68; see Cameron v. United States, 252 
U.S. 450, 461 (1920) (“[T]he power of the department to inquire into the extent and 
validity of the rights claimed against the Government does not cease until the legal title 
has passed.”); Glen Teague, 179 IBLA 324, 333 (2010) (“The law is clear that as long as 
legal title remains in the government, the Secretary has the power and duty to determine 
whether a claim is valid.”); Jones, 106 IBLA at 247 (“[S]o long as title to the affected 
land remains in the Department, the Secretary, or those exercising his delegated 
authority, may correct or reverse an erroneous decision.”); cf. Weigel, 147 IBLA at 309-10 
(“The Secretary of the Interior is authorized, and is under a duty, to consider and 
determine what lands are public lands, what public lands have been or should be 
surveyed, and what public lands have been or remain to be disposed of by the United 
States. This Department, acting for the United States, has the authority to extend or 
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that the Board, exercising the Secretary’s review authority, is not required to accept as 
precedent erroneous decisions made by the Secretary’s subordinates.”142 

 
Accordingly, while the doctrine of administrative finality is well-established, our 

case law also recognizes the propriety of revisiting prior final decisions “upon a showing 
of compelling legal or equitable reasons, such as violations of basic rights of the parties 
or the need to prevent an injustice.”143 We have cautioned, however, that “reexamination 
of questions once decided requires a close weighing of jurisprudential considerations 
relating to the desirability of accurate and correct decisionmaking and the often 
conflicting need to determine matters with finality so as to avoid endless litigation and 
the uncertainties which that engenders.”144  
 

One such critical jurisprudential consideration is the influence of the passage of 
time since the prior final decision. “[A]dministrative finality is grounded in 
considerations of repose and in the recognition that, as the lapse of time from the initial 
decision increases, the ability to fairly redetermine the underlying facts becomes 
increasingly diminished.”145 The passage of decades between a decision and a challenge 
proposing to revisit that decision “militates strongly against reopening” as issues 
generally “become[] ever more obscure with the passage of time,”146 which “might 
prevent or greatly hinder a proper determination of the initial question,” making it 
“inappropriate for [the Secretary] to reopen the case even though he retains jurisdiction 
over the land in dispute.”147 The State argues that these considerations are less salient 
here “because we have the exact documents in question to review against the very land 

 
 

correct the surveys of public lands as may be necessary . . . .” (quoting Chester H. 
Ferguson, 20 IBLA 224, 229 (1975))). 
142 Kirby Expl., 143 IBLA at 139-40; see Amoco Production Co., 145 IBLA 281, 287 (1998); 
State of California, 121 IBLA 73, 129 (1991) (“[T]o the extent that this Board has been 
delegated the full appellate review authority of the Secretary, this Board is vested with 
authority to reverse prior Secretarial decisions.”); Hayes, 108 IBLA at 193 (“The 
Secretary or those exercising his delegated authority may review a matter previously 
decided and correct or reverse an erroneous decision.”); 43 C.F.R. § 4.1. Citations to the 
Code of Federal Regulations are to the current (2019) edition. 
143 Melvin Helit v. Gold Fields Mining Corp., 113 IBLA at 308; see Homestake Mining, 
136 IBLA at 317; Hayes, 108 IBLA at 193; Jones, 106 IBLA at 246-47; Turner Bros., 
102 IBLA at 121. 
144 California, 121 IBLA at 130. 
145 Id. at 132 (citing Gabbs Expl. Co. v. Udall, 315 F.2d 37, 41 (D.C. Cir. 1963)); id. at 133 
(“The passage of 78 years since [the original] decision would not work to make such a 
determination easier.”). 
146 Hayes, 108 IBLA at 194 (addressing passage of 24 years). 
147 Gabbs Expl., 315 F.2d at 41. 



 
IBLA 2016-109 & 2017-55 

 

196 IBLA 176 
 

and rivers that BLM alleges they represent,” “[t]he boundary description at issue also 
remains unchanged,” and the “dispute remains solely between the federal government 
and Alaska.”148 The State also notes that the survey at issue in the November 2016 
Decision “has not yet been accepted and is currently under protest by the State for very 
similar reasons as presented” in its challenges to the surveys at issue in IBLA 
2016-109,149 requiring the Board to address the asserted issues of error common to the 
appeals. 
  

Weighing the above principles, under the particular circumstances presented, we 
decline to dismiss the State’s appeal of the February 2016 Decision denying the State’s 
request for priority conveyance of six townships on the ground of administrative finality, 
though we acknowledge the jurisprudential considerations underlying the doctrine and 
the manner in which they inevitably influence any adjudication of the issues raised. The 
November 2016 Decision denying the State’s protest to the official filing of the survey 
plat for Twp. 6-23 is not subject to application of the doctrine of administrative finality 
given that it represents the first disposition of the State’s protest of the 2012 survey, 
raised at the first opportunity for the State to have lodged such a challenge. BLM does 
not meaningfully argue otherwise, beyond asserting that the positions previously 
adopted or acquiesced to by the State should be taken into account in scrutinizing its 
present objections to BLM’s methodologies and conclusions.150  
 

In adjudicating the State’s appeal of BLM’s November 2016 Decision, we therefore 
must address the fundamental questions surrounding the proper interpretation and 
application of PLO 2214 raised by the State, and the operative core of those questions is 
common to both appeals. In doing so, we acknowledge that a finding of error in BLM’s 
approach to the November 2016 Decision would likely have relevance to the validity of 
other decisions, potentially warranting consistent correction.151 Further, the fact that the 
disposition of the State’s 1964 selection applications took place across several decisions 

 
 

148 2016 Reply at 5-6; see also id. at 6 (arguing that “applying administrative finality to 
this case . . . would work an injustice because the State simply did not have the ability to 
review every survey in the field” during a period in which “BLM tentatively approved or 
patented nearly 13 million acres of land to the State”). 
149 Id. 
150 2017 Answer at 18 & n.68. 
151 See supra, notes 139-142 and accompanying text; see also 43 U.S.C. § 1746 (giving the 
Secretary discretionary authority to “correct patents or documents of conveyance . . . 
relating to the disposal of public lands where necessary in order to eliminate errors”); 
43 C.F.R. Part 1865 (implementing regulations for statutory authority to correct 
conveyance documents); California, 121 IBLA at 124 (noting that 43 U.S.C. § 1746 
empowers the Department to correct a patent, but only upon “a showing that an error 
had, in fact, occurred”). 
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spanning a number of years further complicates the application of the doctrine where it 
arguably applies, as does the pendency of the State’s subsequent reassertions and 
topfilings. Accordingly, the Board will not foreclose consideration of any issues raised in 
these consolidated appeals on the basis of administrative finality. In any event, in light of 
the fact that we find no error in BLM’s approach to identification of the ANWR boundary 
in either 1965 or 2012, the point is effectively moot and does not warrant more rigorous 
analysis. 

 
II. Analysis of the State’s Arguments on Appeal 

 
The State raises four principal arguments on appeal, which we address in turn. 
 
A. Canning vs. Staines 

 
1. The parties’ positions 

 
The State’s first argument is rooted in a fairly straightforward premise: the 

Canning and the Staines are two separate and distinctly-named rivers, and “the legal 
description of ANWR, which has remained unchanged since 1957, sets the Canning River 
as the boundary.”152 The State argues that “BLM cannot ignore the River’s name or the 
maps created contemporaneously with the legal description of the Range when the 
application for it was first filed in 1957,” which in its view dictate that we look no 
further than the fact that “[t]he Staines River[] is not the Canning River.”153 Its experts 
proffer that there was some inconsistency and uncertainty in the historical record 
surrounding how different branches and distributaries of the Canning River were 
referred to as they spread across the river’s delta approaching the Beaufort Sea, with the 
Staines moniker being attached at times to both the acknowledged Staines River as well 
as the more westerly branch of the Canning.154 However, the State emphasizes the fact 

 
 

152 2016 SOR at 2; see State of Alaska’s Reply for IBLA 2017-55 at 1 (filed May 29, 2018) 
(2017 Reply) (“The Canning River was named as the boundary call in every legal 
description and is a natural boundary appropriate to demarcate the border . . . .”); State 
Ex. GG at 24 (State’s expert opining: “The only river called in the line description is the 
Canning, which is not ambiguous.”). 
153 2016 SOR at 12-13; see 2016 Reply at 8; 2017 SOR at 17 (“whatever tundra and 
stream that BLM believes to be the Staines River is not the Canning River”). 
154 2016 SOR at 13 (“The USGS maps of the era,[] show the bifurcation of the Canning 
River into at least two braided rivers with several outlets that lie to the east of the 
Staines River.”); 2017 Reply at 2 (“the obvious and distinct westernmost channel of the 
Canning River has often been referred to as the Staines River”); id. at 4 (“the west 
channel of the Canning is also sometimes called the Staines”); id. at 13 (“The historical 
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that “[t]he Staines River is identified as a named waterbody on the maps utilized by BLM 
and U.S.F.W.S. in the 1950s to define the boundary of the Range,” such that “if the 
Staines River were called for as the boundary, it could have been easily identified,” while 
“the ANWR boundary describes the extreme west bank of the Canning River, not the 
Staines River.”155 Though it acknowledges that contemporaneous depictions of the 
ANWR boundary on those maps show it following the clearly marked Staines River, the 
State criticizes those maps as “not field-checked” and requiring one to “ignor[e] the 
river’s name.”156 It goes on to argue that the passage of ANILCA does not undermine its 
position, as “ANILCA directed the U.S. Fish and Wildlife Service to draft and promulgate 
a binding legal description . . . that still calls for the ANWR boundary . . . to be located 
on the obvious and distinct west bank of the Canning River,”157 and “Congress chose to 
leave this dispute alone rather than affirm BLM’s interpretation” in the Tax and Jobs Act 
of 2017.158 It asserts that “the map referenced in ANILCA . . . is now lost,”159 while “[t]he 
map published in the Federal Register to accompany [the FWS metes and bounds] 
description does not appear to contain the name ‘Staines’ and, like all of BLM’s extra-
record material, is at a scale that does not provide detail or clarity.”160 

 
BLM responds by asserting that “in issuing PLO 2214 the U.S. Fish and Wildlife 

Service (FWS) and Secretary Seaton clearly intended the western boundary of the Range 
in the subject area to run along the Staines River, which was understood to be a 
distributary and component of the Canning River” and “to contain the ‘extreme west 
bank of the Canning River’, as that language is used in the boundary description 

 
 

geographical materials cited by BLM show that both the West Canning River and a 
separate stream have been called the Staines.”). 
155 2016 SOR at 13. 
156 2017 Reply at 3 (“While some topographic maps that were not field-checked refer to 
BLM’s trickle as a portion of the Staines River (and incorrectly identify ancient vegetated 
channels as active ones), there is no evidence in this case that the area of BLM’s 
boundary line has ever been referred to as the Canning River except by BLM in the 
course of surveying.”); 2016 SOR at 25 (“To achieve BLM’s result, one must rely on maps 
that have not been field checked while ignoring the river’s name, contemporaneous maps 
created when the Range legal boundary was first proposed, and extensive physical 
evidence that does not support the cadastral solution.”); id. at 22-23 (noting that the 
1947 Survey Manual states that a survey should “use the names of natural features 
according to accepted usage”). 
157 2017 Reply at 13. 
158 Id. at 15. 
159 Id. at 13 (citing New York Times article). 
160 Id. at 14. 
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contained in Paragraph 1 of the PLO.”161 It argues that the references to the “‘extreme’ 
west bank of the Canning River . . . indicate[] that the intended boundary is to be along 
the westernmost of the numerous channels that comprise the Canning River at its delta, 
which was officially recognized by USGS to be the westernmost channel of the Staines 
River.”162 It emphasizes that “official USGS maps of the era . . . depict the Staines River 
as a distributary and component of the Canning River”163 and “therefore part of the 
geographic feature named the Canning River identified in the withdrawal for 
establishment of ANWR as its northwestern boundary in 1960.”164  

 
BLM also points to various other federal actions as supportive of its position. It 

notes that Congress embraced the agencies’ understanding of the ANWR boundary 
through ANILCA, which adopted the boundary established in PLO 2214 and depicted the 
codified line on “an August 1980 map . . . which clearly delineates the western boundary 
in the subject area along the Staines River.”165 Further, “[a]s required by Section 103(b) 
of ANILCA, the Federal Register notice also included a map of the expanded Refuge . . . 
which also draws the boundary along the Staines River.”166 BLM also cites PLO 2215, 
issued the same day as PLO 2214, which it notes provides additional support “by 
describing the mouth of the ‘Canning River’ as being located precisely where the mouth 
of the Staines River was located,” “confirm[ing] that the Staines River is the boundary 
intended by the Withdrawal Application and PLO 2214.”167 Accordingly, BLM argues that 
the challenged surveys “correctly reflect[ed] the intent of PLO 2214, and subsequently 
ANILCA, to delineate the [north]western boundary of the Range and Refuge along the 
Staines River . . . .”168 

 

 
 

161 2017 Answer at 3, 14; see also 2016 Answer at 7 (noting that a “distributary is a 
branch of a river flowing away from the main stream of the river which does not rejoin 
it, as in the delta of a river”); id. (noting that the 1967 USGS Dictionary of Alaska Place 
Names “identified the Staines as a distributary of the Canning River and as such part of 
the Canning River”). 
162 2017 Answer at 15; see also id. at 3 n.9 (noting that the 1906 edition of the USGS 
Geographic Dictionary of Alaska suggests that English explorer Sir John Franklin in 1826 
“gave the names Canning and Staines rivers to two mouths of what later came to be 
understood as the same river (i.e., the Canning)”). 
163 Id. at 15 (citing State Ex. C). 
164 2016 Answer at 7. 
165 2017 Answer at 3 n.11 (citing BLM Ex. D at 3 and Section 303(2)(A) of ANILCA); see 
id. at 3, 17. 
166 Id. at 3 n.11. 
167 Id. at 16. 
168 Id. at 3-4. 
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BLM further points to the explanation in the 2012 Survey field notes that the 
“boundary follows the physical features of the most westerly channel of the Canning 
River, now called the Staines River,” which the surveyors had “identified on the ground 
by field survey” as “a slight rolling uplift in the arctic tundra, which was the physical 
feature surveyed to create this boundary.”169 BLM asserts that this “confirm[s] the widely 
understood determination that the Staines is not a separate river but rather considered 
to be part of the Canning River.”170 It also observes that “splitting the broad delta of the 
Canning River system with the boundary, as Appellant now argues was the FWS’s intent, 
makes no sense from a habitat or boundary management standpoint.”171 Finally, BLM 
highlights the State’s long history of acquiescence to the Staines River as the 
northwestern boundary of ANWR, including “when in the period from 1964 through 
1974 it accepted, without challenge, BLM’s tentative approvals, plats of survey and 
associated patents for lands along the Staines River”172 and when, in connection with 
Supreme Court litigation over the ANWR coastal boundary, the State “admitted that the 
western boundary of the Refuge begins at the Staines River” through creation of a map 
on which “both parties depicted the western terminus of the coastal boundary of the 
Refuge as being located at the westernmost bank of the Staines River.”173 

 
2. The historical record and drafter intent 

 
While the straightforward logic of the State’s argument—that if the PLO intended 

to identify the Staines River it would not have referenced the Canning—is compelling, 
the historical record belies its reasoning and reveals the State’s decontextualized 
conclusion to be both oversimplified and, ultimately, misguided. As an initial matter, it is 
critical to acknowledge that the foundation for any interpretation or application of a PLO 
lies in the intent of its drafters. “A PLO which withdraws and reserves public lands for 
the use or need of a Federal agency is limited to the purpose and intent stated or which 
can be construed from its terms.”174 “The primary rule which the courts apply in 
construing and interpreting a conveyance where the location of a boundary line is 

 
 

169 2016 Answer at 7 (quoting State Ex. BB at 9). 
170 Id. 
171 2017 Answer at 17 n.63. 
172 Id. at 2-3; see id. at 18 (“[B]y accepting without challenge BLM’s tentative approvals, 
plats of survey and patents for land along the Staines River . . . in the 1960’s and 
1970’s . . . Appellant implicitly accepted BLM’s associated determinations that the 
Staines River was the western boundary of the Range.”). 
173 Id. at 2, 18 (citing BLM Ex. R). 
174 State of Alaska, 89 I.D. 321, 327 (1982). 
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uncertain by reason of inconsistent or conflicting descriptive calls in the conveyance is 
that the intention of the parties controls and is to be followed.”175  

 
This is the animating principle underlying Solicitor’s Opinion M-36911,176 which is 

binding on this Board.177 There, the Solicitor was called upon to interpret the scope of a 
PLO to discern whether certain disputed lands were included within the withdrawal. The 
Solicitor’s overarching conclusion was that “Public Land Orders, like Presidential and 
Congressional withdrawals, should be construed to carry out the intent and purpose in 
making the withdrawal” such that “[t]he geographical extent of [the] PLO . . . should be 
governed by the contemporaneous intent of the Department in withdrawing and 
reserving” the described lands.178 While he acknowledged that the passage of 35 years 
since promulgation of the PLO left him with “a fairly meager record from which to glean 
intent,” the Solicitor recognized that “the circumstances in which words are used usually 
is conducive and at times essential to a right understanding of them.”179 “Because the 
descriptive language of the area withdrawn [wa]s somewhat ambiguous,” the Solicitor 
concluded that he “must examine other evidence of the drafter’s intent,” including any 
“map and other direct evidence of the area intended to be withdrawn . . . .”180 

 
 

175 Robert R. Perry, 87 IBLA 380, 385 (1985); see also United States v. Alaska, 521 U.S. 1, 
51-52 (1997) (relying upon, among other indicators, statements of justification and 
purpose for formation of ANWR to support conclusion regarding intent of drafters to 
withdraw certain disputed lands); State of Alaska, 127 IBLA 1 (1993) (examining maps 
and other extrinsic historical evidence to discern the intent of President and Congress in 
drafting descriptions of lands included in reservation). 
176 86 I.D. 151 (Dec. 12, 1978). 
177 Appeal of State of Alaska, 86 I.D. 381, 386 (1979) (“[T]he Board is bound by 
Secretarial policy and interpretation of law as expressed in . . . Solicitor’s Opinion [M-
36911] in which the Secretary concurred.”). 
178 M Op. 36911, 86 I.D. at 154, 164 (analyzing contextual historical evidence to 
determine whether certain submerged lands were intended to be included within the 
Secretary’s reference to “public lands” in the PLO); id. at 165 (“Since PLO 82 was an 
administrative action, the contemporaneous intent of the Department of the Interior is 
the relevant inquiry.”); id. at 157 (“The common Departmental understanding . . . is 
what we must assess,” including whether the “construction would have furthered the 
purpose of the withdrawal”); id. at 164-65 (“[W]e must analyze the intent and purpose 
behind PLO 82 to see whether there was an intent to include coastal submerged lands in 
the withdrawal.”); id. at 159 (concluding the scope of the withdrawal ultimately “turn[s] 
on the language and purpose of the specific withdrawal at issue”). 
179 Id. at 165, 164 (quoting Alaska Pacific Fisheries v. United States, 248 U.S. 78, 87 
(1918)). 
180 Id. at 161 (analyzing contemporaneous maps to determine whether drafters intended 
for disputed lands to be included). 



 
IBLA 2016-109 & 2017-55 

 

196 IBLA 182 
 

 
The D.C. Circuit took a similar approach in Udall v. Oelschlaeger,181 where it was 

tasked with interpreting certain disputed language in a PLO to determine the scope of 
lands withdrawn. As here, the nature of the PLO and the court’s task were complicated 
by the fact that the land at issue had not been surveyed prior to the drafting of the PLO; 
however the court was able to employ certain extrinsic evidence – including the manner 
in which neighboring areas had been surveyed – to discern the intent behind the 
disputed language of the order.182 It emphasized that “the issue here is not whether there 
is such a concept [as espoused in the appellant’s theory], but whether that concept was 
intended to be reflected in those words as they appear in the withdrawal order.”183 The 
2009 Survey Manual incorporates analogous concepts, stating that, in the context of 
boundaries designated by statute, “the Congressional intent of the boundary location is 
derived from an official map or other document of public record” which “shall govern the 
location of the boundary to be established, unless a clerical or typographical error can be 
proven.”184  

 
Consistent with these principles, the primary focus of our analysis is to discern the 

intent of the drafters who crafted the language used in PLO 2214, based on the resources 
then available and relied upon. We find this historical record to strongly, and almost 
uniformly, confirm BLM’s position that the PLO’s reference to the “extreme west bank of 
the Canning River” was, in fact, intended to refer to the mapped channels of the Staines 
River, as understood to be a distributary of the Canning River and the westernmost 
element of the diverging river system as it entered its delta on the coastal plain. For 
example, the 1955 USGS Quadrangle maps generally acknowledged to have been the 
primary resource at the disposal of FWS and the Secretary throughout the drafting 
process depict a line marking the “Indefinite Boundary” of the “Arctic National Wildlife 
Range” running along the west side of the clearly-marked Staines River and “Refuge 
Boundary” following marked river channels well to the west of the labeled Canning 

 
 

181 389 F.2d 974 (D.C. Cir. 1968). 
182 Id. at 976. 
183 Id. at 977; cf. id. at 976 (“The central issue is that of the rationality of the construction 
placed by the Interior Department upon its own order” and “not whether plausible 
grounds can be advanced for each of the contending constructions”; unless the position 
“espoused by the Secretary is beyond the bounds of reasonableness” it “prevails, even 
though appellee’s arguments are not without substance”); Udall v. Tallman, 380 U.S. 1, 
16-17, 18 (1965) (“The ultimate criterion is the administrative interpretation, which 
becomes of controlling weight unless it is plainly erroneous or inconsistent with the 
regulation,” particularly where it “had, long prior to respondents’ applications, been a 
matter of public record and discussion” (quoting Bowles v. Seminole Rock & Sand Co., 
325 U.S. 410, 414 (1945))). 
184 2009 Survey Manual § 10-35. 
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River.185 Similarly, perhaps the strongest evidence of contemporaneous drafter intent lies 
in the FWS map created alongside and to accompany the metes and bounds descriptions 
developed by FWS in connection with the withdrawal process. That map depicts each of 
the main branches of the Canning River and identifies the Staines River by name, 
illustrating that the individuals who developed the metes and bounds description 
intended it to describe a boundary following the Staines River from its divergence from 
the Canning’s main channels to its mouth at the Sea.186 The fact that the FWS metes and 
bounds description was carried forward to the PLO demonstrates that this intent 
prevailed through the ultimate Secretarial action. The map found in various forms at 
State Ex. QQ and BLM Ex. Q can, through context,187 similarly be dated to this period 
and likewise places the ANWR boundary following the “Staines R[iver]” from its split 
with the main branches of the Canning River to the Beaufort Sea.188  

 
BLM resolves the tension between these resources and the language of PLO 2214 

by noting that the maps “depict the Staines River as a distributary and component of the 
Canning River”189 and “therefore part of the geographic feature named the Canning  
River . . . .”190 Historical dictionary references included in the record support this 
conclusion.191 Moreover, this conclusion harmonizes PLO 2214 with its historical record 
context, unlike the State’s position. We also find meaningful indications of the intent 
behind PLO 2214 in the Secretary’s issuance of PLO 2215 on the same day. In that 
document, Secretary Seaton further described the lands at issue in PLO 2214 as bounded 
by the river with “its mouth on the Arctic Ocean at Flaxman Island in approximate 
longitude 146⁰ W. . . . .”192 This description identifies a location in immediate proximity 
to the mouth of the Staines River,193 while the identified landmark of Flaxman Island lies 

 
 

185 State Ex. C at 2, 3. 
186 BLM Ex. G at 2. 
187 See supra, note 32. 
188 BLM Ex. Q at 2; State Ex. QQ at 7. 
189 2017 Answer at 15 (citing State Ex. C). 
190 2016 Answer at 7. 
191 See BLM Ex. B (excerpts from 1906 Geographic Dictionary of Alaska identifying both 
the Canning and the Staines Rivers, but noting “[t]hese are now thought to be two 
mouths of the same river” and defining the Staines only through cross-reference to the 
Canning); BLM Ex. C (excerpts from 1967 Dictionary of Alaska Place Names identifying 
the “Staines River” as a variant for Canning River and defining the Staines River as a 
“distributary of Canning River”).  
192 25 Fed. Reg. at 12,599; see M Op. 36911, 86 I.D. at 169-70 (analyzing language of 
related PLOs, including 2214 and 2215, to determine intent behind language of PLO 
being interpreted). 
193 2017 Answer at 11 n.43; BLM Ex. C at 3. 
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to the west of the main branches of the Canning River and directly in line with the 
Staines. 

 
In the face of this evidence of contemporaneous intent, the State argues that 

“BLM cannot ignore the River’s name or the maps created contemporaneously with the 
legal description of the Range when the application for it was first filed in 1957.”194 Yet 
that is precisely what the State does in failing to address the significance of these 
materials or the specific fact that the contemporaneous maps developed in connection 
with the metes and bounds description place the ANWR boundary along the clearly 
named Staines River. Instead, the State focuses narrowly on maps developed by BLM in 
connection with its April 1958 preliminary Field Report analyzing the FWS Withdrawal 
Application, which did plot the ANWR boundary along a more easterly channel of the 
Canning River.195 BLM, however, characterized the Field Report as a “preliminary report 
summarizing our findings to the present time” that was to be “kept strictly confidential” 
and not disclosed “outside [the] Bureau.”196 We note that the preliminary report in 
substance recommended rejection of the FWS Withdrawal Application, indicating it did 
not ultimately gain traction with the decision makers. Further, in responding to the 
State’s January 21, 1965, request for “protractions delineating Public Land Order 
2214,”197 BLM reported that, “[i]n the process of reproducing the copies for you, it was 
noted that the northern boundary of the Reserve was not correctly plotted on the 
records” and “more of the lands selected . . . are within PLO 2214 than was previously 
shown on the protractions.”198 While it is not certain whether he was referencing the 
1958 BLM maps, this statement does reflect BLM’s acknowledgement by the beginning of 
1965 that the boundary had been incorrectly plotted in its records previously and that 
the more easterly boundary was “in conflict with PLO 2214.”199 The record provides no 
indication that, in plotting those maps, BLM consulted FWS regarding that agency’s 
intent in defining the boundary.200 Most importantly, there is no evidence that FWS, 

 
 

194 2016 SOR at 12-13; see 2016 Reply at 8; 2017 SOR at 17 (“[W]hatever tundra and 
stream that BLM believes to be the Staines River is not the Canning River.”). 
195 See State Ex. G at 1, 2. 
196 AR at Case File F 017050/1, at SpeedMessage to Director, BLM, from BLM, at 
unpaginated 1 (Apr. 16, 1958); AR at Case File F 017050/3, at Note from M.O. Allen, 
Acting Area Administrator, BLM, to Operations Supervisor, BLM Fairbanks (Apr. 14, 
1958). 
197 State Ex. I at Enclosure 3. 
198 Id. at Enclosure 4 (Letter from Robert F. Hilton, Assistant Manager, Lands Branch, 
BLM Fairbanks, to Director, State of Alaska, Div. of Lands (Feb. 4, 1965)); see also AR at 
Case File F 031833/2, at Letter from Joyce A. Flesche, Chief, Div. of Land Office, BLM, to 
John E. Friberg, Land Selection Officer, Div. of Lands, State of Alaska (Feb. 7, 1969). 
199 State Ex. I at Enclosure 4. 
200 2017 Answer at 10 n.38. 
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which was responsible for drafting the Withdrawal Application, or the Secretary, who 
was responsible for drafting the PLO incorporating its metes and bounds description, 
relied upon or were even aware of BLM’s maps when developing the relevant language, 
unlike the other maps that were clearly before them and indicated a boundary following 
the Staines River.201 It is FWS’s intent in drafting the Withdrawal Application, and the 
Secretary’s intent in drafting the PLO adopting its language, that control, and the 1958 
BLM Field Report must be weighed within that context.202 

 
The State also objects to the consideration of the historical record materials cited 

by BLM to the extent that they were not before BLM at the time of its surveys and did 
not inform those surveys or the downstream decisions.203 The State does not 
demonstrate which, if any, of the materials at issue were not in fact available to BLM, 
but even were it to do so, the Board is “not limited by the record before BLM at the time 
it [rendered its decision] . . . in determining the correctness of that decision” and has “as 
a matter of practice, allowed parties to supplement the record on appeal . . ., 
emphasizing that it is our duty to have before us as complete a record as possible.”204 
This derives from the fact that there is no “final agency action” until the Board “makes 
the determination for the Secretary of the Interior,” which means that “[a]s his direct 
delegate, the Board, no less than the Secretary, himself, is required to consider all 
relevant information tendered both by an appellant and by BLM” in furtherance of our de 
novo review authority.205 Because, as previously discussed, the drafters’ intended 
meaning in crafting the language of PLO 2214 is paramount to our analysis of whether 
BLM’s approach to the challenged surveys was correct, resources that were before those 
parties contemporaneous with the development of the PLO and that may have informed 
their intent (or reveal it) are relevant to the core question before us, whether or not they 
were considered separately by BLM in connection with each of its subsequent actions. It 
would be unreasonable for the Board to turn a blind eye to the readily apparent 
evidentiary value of these materials. 

 
 

201 Id. at 16 (“[T]here is no evidence in the record to suggest that the FWS ever saw 
th[os]e maps . . . when the FWS was developing the description of the proposed Range 
boundary, and thus those maps cannot serve as evidence of PLO 2214’s intent.”). Indeed, 
the Withdrawal Application predated the Field Report. 
202 See supra, notes 174-184 and accompanying text; see also State Ex. OO at 20 
(Department’s 1960 Specifications for Descriptions of Tracts of Land for Use in Executive 
Orders and Proclamations, stating: “The originating bureau or agency [here FWS] is 
responsible for the authenticity and accuracy of the data upon which the land 
descriptions are based . . . . [M]aps or diagrams showing the lands referred to[] should 
be available for consultation and reference.”). 
203 2017 Reply at 12, n.31. 
204 Wyoming Outdoor Council, 160 IBLA 387, 398 (2004). 
205 National Wildlife Federation, 145 IBLA 348, 361-62 (1998). 
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The State’s arguments asserting historical uncertainty surrounding the naming of 

the respective branches of the Canning River delta similarly do not hold up in the face of 
this evidence. While the State’s expert, Jerry R. Broadus, posits that the distant historical 
record (i.e., prior to 1920) reflects some ambiguity as to which water bodies were 
understood to be the Canning and Staines at that time,206 the maps utilized by FWS and 
the Secretary in developing the metes and bounds description between 1957 and 1960 
reflect no such ambiguity, which the State acknowledges.207 Those maps clearly label the 
Staines and Canning Rivers in the convention adopted by the parties here and just as 
unambiguously identify the intended course of the ANWR boundary following the 
Staines. The State offers no evidence that FWS or the Secretary were laboring under, or 
even aware of, the asserted naming ambiguities from generations prior when developing 
the relevant language of PLO 2214, and it is their intent as its drafters that ultimately 
controls. Further, if we were to accept the conclusion that appears to flow from the 
State’s analysis – i.e., that the western branch of the Canning River, rather than the 
channels identified by BLM, was in fact known as the Staines River208 – its arguments 
collapse on themselves. The State primarily argues that PLO 2214 names the Canning 
and therefore cannot be referring to the Staines. It also argues that the western branch of 
the main river is the appropriate boundary. But these arguments are incompatible with 
the assertion that this waterway is, in fact, the Staines. Were it so, the only option left to 
play the Canning role under the State’s primary theory is a river too far east to comport 
with any reasonable interpretation of the metes and bounds descriptions in the PLO. We 
find the State’s historical analysis of the river naming conventions to fall short of meeting 
its burden to show error. 

 
3. Modern support for BLM’s position 

 
The record materials associated with the statutory codification of ANWR through 

ANILCA twenty years later provide further support for the agencies’ longstanding 
interpretation of PLO 2214. The State argues that ANILCA does not undermine its 
position because the description called for by the statute still names the Canning River, 
the maps consulted by Congress are “lost,” and the FWS map published in the Federal 

 
 

206 See State Ex. GG at 21-22 (Broadus Report); see also id. at 28-29 (identifying 
Mr. Broadus as a retired licensed surveyor and attorney with several decades of 
experience in surveying and legal practice). 
207 See, e.g., 2016 SOR at 13 (“The Staines River is identified as a named waterbody on 
the maps utilized by BLM and U.S.F.W.S. in the 1950s to define the boundary of the 
Range . . . .”). 
208 See, e.g., 2017 Reply at 2 (“[T]he obvious and distinct westernmost channel of the 
Canning River has often been referred to as the Staines River . . . .”), 4, 13. 
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Register is lacking in detail.209 The State’s citation to a New York Times article for the 
proposition that the relevant Congressional maps are unavailable for reference is 
disingenuous in light of the fact that its own Department of Natural Resources represents 
that the maps posted on its website, and reproduced here as BLM Ex. D, are 
contemporaneously-captured images of the original ANWR maps used by Congress and 
referenced in ANILCA.210 As discussed previously, the record contains several maps 
labeled to suggest association with the passage of ANILCA, and they consistently depict 
the ANWR boundary following the Staines River.211 And while the 1983 FWS map from 
the Federal Register is at a scale offering limited detail, it too appears to depict the two 
main channels of the Canning River and to place the ANWR boundary to the west of 
both, following the Staines River.212 Further, while the State rightly observes that the 
map associated with the Tax Cuts and Jobs Act of 2017213 states that “it is not intended 
to prejudice” these appeals, that map likewise shows the ANWR boundary following the 
Staines River.214 

 
The framing of the metes and bounds description in the FWS Federal Register 

Notice likewise unambiguously describes a boundary staked to the Staines River. The 
placement of the referenced riverbank in section 15 of Twp. 9-24 can only refer to the 
river favored by BLM rather than the State.215 Similarly, the more detailed phrasing of 
the call for Brownlow Point – referencing the westerly tip of the northwesterly island and 
placing it in section 6 of Twp. 9-25 – likewise leaves no question that the Staines River 
was the intended boundary marker.216 By contrast, following the stated bearing and 
distance call from the bank of the west branch of the main Canning, which the State 
argues is the proper feature, places one to the east of even the State’s preferred landmark 
for Brownlow Point. BLM states that the description in the 1983 Notice and PLO 2214 
“clearly describe the same boundary,”217 while the State argues that the two descriptions 
have “marked differences” and do not “describe the same line,”218 but notes the parties’ 
agreement that “Congressional and BLM actions in the 1980s did not change the ANWR 
boundary in this vicinity.”219 We agree with the State that Congress and FWS did not 

 
 

209 See id. at 13-14. 
210 http://dnr.alaska.gov/mlw/title/anilca/index.cfm (last Nov. 2, 2020). 
211 See supra, notes 62-67 and accompanying text. 
212 See 48 Fed. Reg. at 7936. 
213 Pub. L. No. 115-97, 131 Stat. 2054 (Dec. 22, 2017). 
214 https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=0C7062D9-
1F8C-41D8-8E30-70F1A598F5FA (last visited Nov. 2, 2020). 
215 48 Fed. Reg. at 7930. 
216 Id. 
217 2016 Answer at 8. 
218 2016 Reply at 3. 
219 2017 SOR at 18 n.77. 

http://dnr.alaska.gov/mlw/title/anilca/index.cfm
https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=0C7062D9-1F8C-41D8-8E30-70F1A598F5FA
https://www.energy.senate.gov/public/index.cfm/files/serve?File_id=0C7062D9-1F8C-41D8-8E30-70F1A598F5FA
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alter the relevant portion of the ANWR boundary as defined by PLO 2214, but the State 
has not met its burden to demonstrate that BLM erred in concluding that the descriptions 
identify the same intended line in different ways. As reflected in the records 
contemporaneous with both PLO 2214 and ANILCA, that intended boundary follows the 
Staines River. 

 
Our conclusions are consistent with the stated purposes of establishing ANWR – to 

protect species and ecosystems in this region of the Arctic coastal plain.220 The maps 
available to the drafters depicted these rivers in close proximity, as elements of a river 
system branching into a delta as it approached the Beaufort Sea. Indeed, the FWS 
memorandum explaining the purposes and justifications for establishment of the Arctic 
National Wildlife Range refers to “the north slope river valleys, such as the 
Canning . . . .”221 Accordingly, we agree with BLM that “splitting the broad delta of the 
Canning River system with the boundary, as Appellant now argues was the FWS’s intent, 
makes no sense from a habitat or boundary management standpoint.”222 

 
Finally, while we do not apply the doctrine of administrative finality to foreclose 

any positions advanced by the State in these consolidated appeals, it is nevertheless 
worthy of note that the State acquiesced, without challenge or objection, in the 
Department’s delineation of the ANWR boundary along the Staines River through 
numerous actions over several decades, at the very least. For example, it accepted the 
official filing of the 1965 survey plats in 1969 and the corresponding patents excluding 
the disputed lands in 1974. It concurred with the Department before a Special Master 
appointed by the Supreme Court that the ANWR coastal boundary terminated at the 
mouth of the Staines River.223 And multiple official websites for State agencies currently 
present maps and discussions reflecting a similar understanding.224 While not controlling, 
the State’s prolonged acceptance of BLM’s position cannot be ignored. 

 

 
 

220 See, e.g., State Ex. D at 8-9; BLM Ex. J at 3, 9, 13, 19; see also State Ex. H at 3 (PLO 
2214, establishing ANWR “[f]or the purpose of preserving unique wildlife, wilderness 
and recreational values”). 
221 State Ex. D at 9 (emphasis added). 
222 2017 Answer at 17 n.63. 
223 BLM Ex. R at 8. 
224 See, e.g., http://dnr.alaska.gov/mlw/title/anilca/index.cfm (last visited Nov. 2, 2020) 
(Alaska Dep’t of Nat. Res. website presenting maps depicting the ANWR boundary along 
the Staines River as codified through ANILCA); 
https://www.adfg.alaska.gov/index.cfm?adfg=huntingmaps.gmuinfo&gmu=26 (last 
visited Nov. 2, 2020) (Alaska Dep’t of Fish and Game website dividing game 
management units along “a line following the west banks of the Staines River branch of 
the Canning River” separating “National Preserves & Other Federal Lands” to the east). 

http://dnr.alaska.gov/mlw/title/anilca/index.cfm
https://www.adfg.alaska.gov/index.cfm?adfg=huntingmaps.gmuinfo&gmu=26
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Having determined that the State has not met its burden to demonstrate that 
placement of the relevant portion of the ANWR boundary along the Staines River 
constituted error by BLM, gross or otherwise, many of the State’s other arguments 
unravel as a matter of course. We will, however, address them in turn. 

 
B. Circumstances on the Ground 

 
1. The State’s arguments 

 
The State next challenges the use of the Staines River as the boundary on the 

grounds that it “is physically impossible to match with the ANWR legal description, 
disappearing into the open tundra when the boundary is supposed to follow the ordinary 
high-water mark of the Canning River.”225 The State’s criticisms are perhaps best 
summed up in its characterization of the surveyed boundary as follows:  

 
Starting at the Arctic coast, BLM’s line follows a trickle, easily crossed in a 
stride without wetting one’s feet, which then disappears into unremarkable 
open tundra with no indicia of a river channel or high water mark . . . then 
continues for some distance over that open tundra, crossing discontinuous 
topographic features, before finally descending a 9-foot bank to intersect the 
mean high water mark of the Canning River.[226] 

 

The State is highly critical of the fact that “BLM’s surveys and field notes rely on U.S.G.S. 
quad maps that had not been field checked as the basis for the location of the Staines 
River,” while conceding that “[t]he Survey Manual does not expressly prohibit” the 
approach and the Special Instructions expressly allowed it.227 It notes that, in the 

 
 

225 2016 SOR at 2. 
226 2017 Reply at 2. 
227 2016 SOR at 23; see 2017 SOR at 19 (“[H]ydrography was taken from [USGS] maps 
that had not been field checked and w[ere] not verified in the field by the surveyors.”); 
2016 Reply at 7 (asserting BLM’s arguments “improperly elevat[e] USGS maps created in 
an office and that were not field-checked above the obvious physical features in the 
field”); 2017 Reply at 12 n.31 (asserting that the maps do not “provide[] a reason for a 
surveyor in either 1965 or 2012 to depart from an actual river channel with an actual 
high water mark to trace virtually random lines across the tundra that do not and did not 
meet any reasonable definition of a river”); see also State Ex. GG at 24 (State expert 
Broadus noting “[n]either the topography maps nor the hydrology on the BLM 1968 
surveys were checked on the ground”); id. at 4 (“[T]he hydrography was obtained 
from . . . U.S. Geological Survey topographic maps (a method that was allowed as a 
choice in the Special Instructions).”); id. at 11 (“[T]he irregular lines representing the 
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resulting surveys, “[w]here the ANWR boundary is depicted as turning north away from 
the main channel of the Canning River . . . the boundary appears to follow an ancient 
vegetated channel that is separated from the active channel of the Canning River by a 
9-foot bank”228 to “a mapped area of the Staines that might have been an active channel 
in 1957.”229 
 

The State questions BLM’s assertion that “its surveyors mapped a river channel in 
1965 and that said channel has since relicted,” observing “the alleged river channel was 
never documented in the field by surveyors,” who “were ordered to copy hydrography 
from a topographic map that had not been field checked” and later “not to re-check” the 
results in contiguous surveys.230 Relying on analysis of aerial photography by its expert 
consultants, the State asserts “that BLM’s surveys have tract boundaries that do not 
follow the ordinary high [water] mark of any river that existed in 1957” but rather 
follow a “slight rolling uplift in the arctic tundra”231 “that may never have been a river.”232 
Their analyses instead found the area to be “full of ancient channels, most of which are 
vegetated,” with the “apparent beginning of the Staines i[n] an area of braided stream 
bed and ancient vegetated channels” showing “very little change between 1955 and 

 
 

Staines River, and the Canning River, [in the 1968 surveys] were drawn entirely based 
on the topography maps.”).  
228 2016 SOR at 15; see id. at 24; 2016 Reply at 3; 2017 Reply at 5; Declaration of Gwen 
Gervelis ¶ 5 (Gervelis Decl.) (submitted with the 2016 SOR) (noting that photographs 
taken during July 2014 field work show “a large bank and vegetated area separating the 
Canning River from the location of the disputed ANWR boundary” and no obvious river 
channel beyond the bank). 
229 2016 SOR at 14; see id. at 24. 
230 2017 Reply at 4 (citing State Exs. DD, T, Z, NN). 
231 2016 SOR at 14, 23; see 2016 Reply at 2-3; 2017 SOR at 13 (“[A]erial and ground 
photographs of the subject areas . . . clearly demonstrate that since withdrawal in 1958 
there has been no change in the relationship of the Canning River bank to the area of 
open tundra in which BLM locates the boundary through Twp. 6-23.”); id. at 20 
(“[S]ince before 1958, there was no mean high water mark or bank in the location that 
BLM has mapped . . . .”); 2017 Reply at 2-3; State Ex. CC at 10 (report of State expert 
QSI noting “[t]here is a 9 to 10 foot bluff where the disputed ANWR boundary diverges 
from the Canning River . . . visible in the 1955 . . . imagery”). 
232 2017 Reply at 3; see 2016 SOR at 15 (“[T]he Staines has not been connected to the 
Canning as a distributary or any other manner that would support BLM’s alleged 
boundary since the Range was first conceived in 1957.” (citing State Ex. CC and Gervelis 
Decl.)); 2016 Reply at 2 (arguing it is “impossible to follow BLM’s survey plats because 
one cannot follow a river where no river exists”). 
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2003 . . . .”233 The State asserts that “[t]he ANWR boundary in question must follow the 
mean high water mark of a river because that is what is in the legal description; BLM’s 
alleged boundary did not do so in 1965 and does not today.”234 This is contrasted against 
the branch of the named Canning River that the State favors which boasts unambiguous 
“attributes of a river bank,”235 whereas BLM’s position “allows the agency to improperly 
define boundaries anew rather than reflecting the boundary drafter’s intent to have a 
continuous riverine boundary along the mean high water mark.”236 The State asserts:  
 

BLM, incredibly, is telling this Board that the intent of PLO 2214 was to 
locate the boundary where BLM determined regardless of whether an active 
river channel actually existed on BLM’s boundary location at the time of 
withdrawal even though PLO 2214 plainly calls for an ambulatory boundary 
following the mean high water mark of a river.[237] 
 
The State focuses particular attention on the manner in which the surveyed 

boundary relates to the call to Brownlow Point in the boundary descriptions. The State 
asserts that “Brownlow Point is nearly 4 miles from the mouth of the Staines River,” 
requiring the surveyors to “draw the boundary between an island one mile west of 
Brownlow Point and the Staines River, resulting in a line that is 3 ¼ miles long.”238 The 
State asserts that this “is not consistent with the legal description” and “is belied by the 
markedly different description used to identify that same point in the 1983 

 
 

233 State Ex. CC at 9 (QSI observing “[t]he Staines is a wide, braided stream bed with less 
defined main channels than the Canning River”); 2017 SOR at 13-14, 20 (citing State 
Ex. GG at 25 (report conveying Broadus finding that the 1955 aerial photos used to 
develop the USGS topo maps “did not disclose river channels” but rather “[a]t most . . . 
shallow, indistinct, vegetated swales across the tundra, which are nothing like the banks 
of the Canning River,” and are “virtually identical to what” is on the ground today)); 
Gervelis Decl. ¶ 6 (noting that photographs show the presence of “vegetated channels on 
a bank several feet above the Canning River that may have been actively connected to 
the Canning River in the past, but currently do not show signs of water at ordinary high 
water”). 
234 2016 Reply at 10; see 2017 Reply at 6. 
235 2017 SOR at 13 (quoting State Ex. GG at 24). 
236 2016 Reply at 9; see also 2016 SOR at 17 (challenging BLM surveyors’ failure “to 
appropriately document any issues encountered in the field that did not match the 
mapped hydrography, and designation of tract boundaries to follow a river that does not 
exist in the identified location”). 
237 2017 Reply at 3; see also 2016 Reply at 3 (“BLM effectively concedes that a significant 
portion of its alleged boundary did not follow the mean high water mark of a river when 
the 1968 surveys were drafted.”). 
238 2016 SOR at 16; see also maps at State Exs. A, B, C, X, Y. 
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administrative description of the ANWR boundary . . . .”239 By contrast, the State asserts 
that the landmark it identifies as “Brownlow Point is just under 3 miles in a straight line 
from the west bank of the Canning River,”240 and where boundary calls are 
“inconsistent,” “calls to monuments, natural or artificial, are of paramount importance 
and will prevail over all other calls inconsistent therewith.”241 According to the State, 
these principles dictate that if “there might be some difficulty following the call from 
Brownlow Point . . . the course and distance give way to the natural monument that is 
the Canning River,” “eliminat[ing] the need for BLM to divine some sort of intent from a 
few maps at an unhelpful scale that lack detail.”242 

 
2. BLM’s responses 

 
BLM responds by emphasizing that where PLOs “establish boundaries prior to 

survey,” the surveyor’s task is “to subsequently locate those boundaries on the  
ground . . . in accordance with the intent of the respective withdrawal,”243 which “must 
be evaluated as of [the time of the PLO], not at the time of survey.”244 For these 
purposes, BLM again highlights “[o]fficial Government topography maps of that era 
depict[ing] the westernmost channel of the Staines River as flowing along the entire” 
ANWR boundary,245 as well as “the only [maps created contemporaneously with the legal 
description] known to have been used by the FWS in developing the metes and bounds 
description of the Range Boundary” – BLM Exhibits G and K246 – which also depict the 
boundary following the Staines. BLM notes that “the FWS created the Metes and Bounds 
map jointly with its initial metes and bounds description [associated with the 
Withdrawal Application] and tied the two together by referencing in each the same 

 
 

239 2016 SOR at 15, 16. 
240 Id. at 16. 
241 2017 Reply at 11 (invoking “general rule . . . that monuments natural, or artificial, 
prevail over calls for course, distance, or quantity” which “are least important and the 
last guides to be resorted to in the location of a survey” (citing Robert R. Perry, 87 IBLA 
380 (1985), Marco Island, 51 L.D. 322 (1926))). 
242 Id. at 12, 13. 
243 2017 Answer at 14 (citing 2009 Survey Manual §§ 10-33 and 10-35, and M Op. 
36911 (“The geographical extent of [the] PLO . . . should be governed by the 
contemporaneous intent of the Department in withdrawing and reserving public  
lands. . . . Public Land Orders, like Presidential and Congressional withdrawals, should 
be construed to carry out the intent and purpose in making the withdrawal.”)); id. at 23 
(“[P]ursuant to the Survey Manual and caselaw, surveys of public land withdrawals must 
locate the boundary in accordance with the intent of the respective withdrawal.”). 
244 Id. at 23 n.86. 
245 Id. (citing State Ex. C). 
246 Id. at 16.  
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23 points along the boundary,” arguing that this “conclusively demonstrates the FWS’s 
intent to run the boundary along the Staines River.”247 That intent was then carried 
forward into PLO 2214, which “adopted verbatim the metes and bounds description 
contained in the FWS’s Withdrawal Application.”248 It was further carried forward into 
the FWS 1983 Federal Register metes and bounds description of the ANILCA boundary, 
which BLM asserts “describes the same boundary in the subject area as PLO 2214, 
although it does so in a clockwise direction whereas PLO 2214 did so in a counter-
clockwise direction . . . .”249 BLM thus takes the position that 
 

even if the Staines River was no longer a distributary of the Canning River, 
either at the time of one or both of BLM’s surveys or when the FWS filed its 
Withdrawal Application, the intent of PLO 2214 and subsequently ANILCA 
to have the boundary follow the Staines River would control per the Survey 
Manual and case law, given that the intent of the document of record 
governs the location of the boundary to be established.[250]  
 
With respect to the one set of BLM-created maps to which the State points for its 

depiction of the boundary along the west branch of the main Canning River,251 BLM 
observes that “there is no evidence in the record to suggest that the FWS ever saw 
th[os]e maps . . . when the FWS was developing the description of the proposed Range 
boundary, and thus those maps cannot serve as evidence of PLO 2214’s intent.”252 
Regarding the State’s criticisms of the inconsistencies between BLM’s position and 
circumstances on the ground, BLM asserts that the 1965 survey field notes reflect 
confirmation that “at the time of the survey the Staines River was observed by BLM to be 
an active, flowing river” based on the statement that “[t]he Staines and Canning Rivers 
flow northeasterly through the southeast corner of” Twp. 7-23.253 Regarding the call to 
Brownlow Point, BLM concedes that “[t]he metes and bounds description in Paragraph 1 
of PLO 2214 contains longitude and latitude coordinates that do not precisely match 
with Brownlow Point, either now or at the time of the PLO,” but asserts that “the 
geographic description takes precedence” because it is unambiguous and “explicitly 

 
 

247 Id.  
248 Id. at 17. 
249 Id. at 3 n.11. 
250 Id. at 19. 
251 See State Ex. G at 1, 2. 
252 2017 Answer at 16. 
253 Id. at 11 & n.45; id. at 19 (“Survey field notes . . . document that BLM observed water 
flowing through the Staines River along the entire length of the boundary surveyed and 
otherwise treated even the southernmost reaches of the surveyed boundary as being 
riparian in nature.”). But see 2017 Reply at 7 n.14 (State arguing field notes must have 
been referencing the west branch of the Canning). 
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states that the stated coordinates are ‘approximate[]’ . . . .”254 BLM observes that “a 
straight-line bound drawn from Brownlow Point to the mouth of the Staines River would 
almost exactly follow a true southwesterly course, for a distance of approximately three 
miles,” whereas a similar line to the mouth of the Canning River “would follow an 
essentially due south course,”255 inconsistent with the call in the PLO. 

 
3. Analysis 

 
a. The historical record and drafter intent 

 
Before parsing through the details of the State’s various factual and 

methodological arguments, it is essential to again step back and hold them up against 
the ultimate question. The thrust of the State’s argument is that the mapped landmarks 
identified as the Staines River for purposes of defining the ANWR boundary are difficult 
to reconcile and constitute poor subjects for use as natural monuments in surveying, 
primarily judged on the evidence it has developed through supplemental fieldwork and 
expert analysis of additional resources over the last decade.256 However, as “Justice 
Holmes once wrote: ‘A page of history is worth a volume of logic.’”257 It is undisputed 
that the drafters of the 1957 Withdrawal Application and 1960 PLO had none of the 
State’s evidence in front of them when drafting their metes and bounds descriptions, but 
rather relied upon the hydrography as depicted on the 1955 USGS topographic maps to 
inform their understanding of the physical circumstances along their intended boundary 
line.258 As previously discussed, BLM correctly determined that that line followed the 

 
 

254 2017 Answer at 15 n.58. 
255 Id. at 15 (citing State Ex. C, BLM Ex. G); see id. at 8 (“[A] bound drawn in a 
southwesterly direction from Brownlow Point for three miles, as dictated by the 
geographic descriptor in the metes and bounds description, places the boundary at the 
mouth of the Staines River.”), 15. 
256 See, e.g., State Ex. GG at 16 (“For a person crossing the tundra from the west, there is 
no reason why they should recognize that they have entered the Refuge at any point 
before reaching the actual west bank of the Canning River” making administration of the 
Refuge in that area “extremely difficult”). 
257 Holmgren v. BLM, 175 IBLA 321, 344 (2008) (quoting New York Trust Co. v. Eisner, 
256 U.S. 345, 349 (1921)). 
258 See, e.g., M Op. 36911, 86 I.D. at 157, 163-64 (rejecting reliance on subsequent 
intervening actions to aid interpretation of a decades-old PLO, as they “obviously could 
not have affected what was intended to be withdrawn by” the document at the time of 
its issuance, nor could use of current techniques, technologies, and resources unavailable 
at the time “measurably assist our inquiry”); State of Alaska, 127 IBLA at 6-8 (rejecting 
evidence regarding whether disputed land was within the area defined by a reservation 
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mapped features identified as the Staines River. Once it reached that determination, 
BLM’s assigned task in both 1965 and 2012 was to survey that line as defined by PLO 
2214 – not to question the wisdom of the Secretary’s selection, or modify it to be more 
compatible with a clean “cadastral solution,”259 or reinterpret it to survey a more 
distinctive bank of the Canning River. While the State suggests BLM’s approach would 
“improperly define boundaries anew rather than reflecting the boundary drafter’s 
intent,”260 in truth the above analysis indicates it is the State advocating such a result. 

 
The State repeatedly emphasizes two points: first, the drafters’ descriptions relied 

on maps that “had not been field checked;”261 and second, “[t]he ANWR boundary in 
question must follow the mean high water mark of a river because that is what is in the 
legal description . . . .”262 However, these points when considered together actually 
indicate a resolution for what the State perceives to be tensions within BLM’s approach. 
It is undisputed that the mapping on which FWS and the Secretary relied in describing 
the course of their intended boundary shows it following the banks of a river, which 
provides a natural explanation for their choice to use the “mean high water mark” 
language associated with a riverine boundary. Even the State’s depiction of the disputed 
lands acknowledges that there is, in fact, a discernible river channel from the northwest 
corner of BLM’s ANWR boundary at the coast down much of its length.263 Whether it was 
optimal to rely on mapped hydrography that had not been tested in the field is neither 
BLM’s nor ours to judge – it was the choice made by the Secretary in promulgating PLO 
2214, and BLM’s assigned responsibility was to give effect to that choice. The State’s 
efforts to call into question the presence of an active river channel along portions of the 
boundary through surveying, fieldwork, expert analysis, and application of modern 
technology 50 years later are of little to no relevance in determining what the drafters of 
the withdrawal and PLO intended when describing the location of the desired boundary 
line based on their understanding of the resources actually available to them between 
1957 and 1960.264  

 
 

absent demonstration that the drafters had access to or an understanding of that 
evidence at the time, finding it otherwise of little to no value in demonstrating their 
intent). 
259 2016 SOR at 25. 
260 2016 Reply at 9. 
261 See supra, note 227; see also State Ex. C at 2, 3 (1955 USGS topographic maps noting: 
“Topography by photogrammetric methods from aerial photographs taken 1955, field 
annotated 1955. Map not field checked.”). 
262 2016 Reply at 10; see 2017 Reply at 6. 
263 See State Ex. A; see also State Ex. CC at 9 (State expert QSI observing that “[t]he 
Staines is a wide, braided stream bed with less defined main channels than the Canning 
River”). 
264 See supra, note 258. 



 
IBLA 2016-109 & 2017-55 

 

196 IBLA 196 
 

 
To that end, even if, as the State suggests,265 the choice to rely on untested map 

hydrography led to a faulty belief that an active river existed in certain areas where it did 
not, the result is not that BLM had either the obligation or the authority to repudiate 
what the record shows to have been the Secretary’s intended boundary line in favor of a 
different river bank, even one more distinct and easier to survey. Conceding that it was 
not prohibited by the Survey Manual and was expressly contemplated by the applicable 
special instructions, the State nonetheless criticizes BLM for relying on the USGS 
Quadrangle maps to assist in its location of the boundary along the Staines River.266 
However, as that is precisely the resource that the drafters employed in discerning where 
the line should be drawn, BLM’s approach was arguably the most effective available for 
implementing the PLO. Ultimately, whether BLM erred in conducting its surveys comes 
down to whether it accurately effectuated the intent of PLO 2214 – not whether that 
intent, or the descriptions manifesting it, can be criticized through hindsight. The State’s 
evidence and arguments speak almost exclusively to the premise that the ANWR 
boundary should not have been established along the Staines River as depicted on the 
contemporaneous maps. But having failed to meet its burden to show BLM erred in 
concluding that the Secretary did so establish the boundary, the State’s criticisms of 
BLM’s special instructions and overall efforts to follow mapped features corresponding to 
that line largely dissolve into the overarching question of the PLO drafters’ intent, which 
we have already resolved. As compelling as the State’s expert analysis and field work 
may be in demonstrating through hindsight (aided by modern resources) that the Staines 
River represented an ill-advised choice of boundary for purposes of a reliable “cadastral 
solution,” they do nothing to alter our conclusion that that was, in fact, the choice that 
Secretary Seaton made in 1960 based on the resources at his disposal. To hold otherwise 
would be to reimagine PLO 2214 rather than to interpret or apply it. 

 
b. Viability of State’s analyses 

 
It is against this backdrop that we turn to the State’s particular factual indictments 

of the challenged surveys. The State focuses primarily on its evidence demonstrating that 
portions of BLM’s surveyed boundary do not follow the bank or high water mark of a 
flowing river, but rather “vegetated channels” and a “slight rolling uplift in the arctic 
tundra” to a high bank on the Canning River.267 As an initial matter, we reiterate the fact 
that none of the State’s underlying analysis or surveying was available in 1960, and it 

 
 

265 See, e.g., State Ex. GG at 11, 12 (expert report comparing the 1955 aerial photographs 
with 2016 aerial photographs and concluding that “[t]he 1955 topograph[ic] maps . . . 
showed many blue lines where there were no streams or rivers”).  
266 2016 SOR at 23; 2016 Reply at 7; 2017 SOR at 19; 2017 Reply at 4, 12 n.31. 
267 See, e.g., 2016 SOR at 2, 13-15, 17, 20, 23-24; 2016 Reply at 2-3; 2017 SOR at 13, 
20; 2017 Reply at 2-3. 
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thus offers little to no material insight into the meaning of PLO 2214. Beyond that, 
however, in the process of demonstrating these points, the State and its experts also 
repeatedly confirm the identifiable presence, both then and now, of the topographic 
features represented on the contemporaneous USGS maps as the Staines River.268 They 
further acknowledge BLM’s general success in correlating its surveyed boundary to those 
features.269 In light of our prior conclusion that the record shows the PLO drafters 

 
 

268 See, e.g., State Ex. GG at 25 (State expert concluding that the “tones and textures” in 
the 1955 aerial photos that were translated into the mapped Staines River on the USGS 
topos are “shallow, indistinct, vegetated swales across the tundra . . . virtually identical 
to what” is on the ground today); id. at 20 & Ex. T (“The blue lines that may appear to 
be connecting the ‘Staines’ on the quadrangle to blue lines near the Canning are merely a 
photo-interpretation of what are, in reality, vegetated swales on a possible flood plain.”); 
id. at 13-15, 17-19 & Exs. D-G and K-O (finding the 1955 aerial photographs showed a 
“gray line,” equally identifiable in his 2016 aerial photos, following the mapped route of 
the Staines River); State Ex. CC at 9-11 (QSI Report analyzing the 1955 aerial 
photographs used by USGS to develop the 1955 Quadrangle maps and identifying the 
area “full of ancient channels” that make up the Staines River, extending back to a point 
very close to the Canning River as it divides on its approach to the coastal plain delta); 
id. at 14-19 (identifying several “[s]tream[s] or potential stream[s]” west of the Canning 
River, some of which it acknowledges as part of the “Staines braided stream”); Gervelis 
Decl. ¶ 6 (noting that photographs show the presence of “vegetated channels on a bank 
several feet above the Canning River that may have been actively connected to the 
Canning River in the past”); see also State Ex. KK at 1, 2 (trip report from 2003 FWS 
fieldwork identifying a vegetated and non-flowing “former channel breaking off from the 
Canning River . . . approximately 1-2 feet above” the level of the Canning River where 
the USGS “topographic map shows the Refuge boundary first trending west away from 
the main stem of the Canning River,” as well as a similar “second former distributary 
channel” a short distance further upstream “where the USGS map shows the Staines 
River originating from the Canning”), 8, 10. 
269 See, e.g., 2016 SOR at 14, 15 (“Where the ANWR boundary is depicted as turning 
north away from the main channel of the Canning River . . . the boundary appears to 
follow an ancient vegetated channel” to “a mapped area of the Staines that might have 
been an active channel in 1957”), 24; State Ex. GG at 13 (State expert acknowledging 
“[t]here is a gray line which the [boundary] line follows”); id. at Exs. D, E-1, G-1, K, L-1, 
M, N, O-1 (1955 aerial photographs, used to develop USGS maps, showing darkened 
lines generally corresponding with surveyed boundary); State Ex. CC at 11 (QSI Report 
depicting correlation between channels identified in photographs and surveyed ANWR 
boundary); see also State Ex. KK at 1, 2, 8, 10 (2003 FWS trip report noting identification 
of channels diverging from the Canning River where the ANWR boundary trends west 
from the main branches); State Ex. OO at 4 (November 2016 Decision recounting a “very 
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intended for the ANWR boundary to follow the physical features identified on the USGS 
maps as the Staines River, the cumulative effect of these various observations is actually 
to confirm that BLM was successful in its efforts to survey the boundary described in PLO 
2214. 

 
With respect to the State’s arguments about the call to Brownlow Point, we again 

begin with the fact that all of the State’s theories and analysis ultimately conflict with the 
maps that formed the basis for and graphically illustrated the boundary description. 
Those maps unmistakably place the end of the described line at the mouth of the Staines 
River, and depict the boundary from there following the mapped course of that river, not 
the State’s desired channel. Regardless, we find that the State’s analysis does not satisfy 
its burden to demonstrate error by BLM. First, the State argues that natural monuments 
must control over “inconsistent” courses and distances, such that any uncertainty in the 
boundary calls should simply be resolved by reference to the Canning River and without 
reference to the contemporaneous maps.270 But this would require us to assume several 
conclusions, including that the reference to Brownlow Point means what the State says it 
does (making the description “inconsistent”), as well as the very conclusion at the heart 
of the dispute – i.e., that when the drafters referred to the “extreme west bank of the 
Canning River” they were referring to the channel favored by the State. We have already 
concluded that the historical record shows otherwise. Further, the principle invoked by 
the State—that natural monuments should control—relates to the performance of 
resurveys, dictating that natural monuments identified in an original survey control over 
courses and distances or other inconsistent calls in the survey field notes.271 We do not 
view it to be equally applicable to the original survey of a previously unsurveyed land 
description in a PLO, for which the principal touchstone is the drafter’s intent. 

 
Second, the State presents certain technical theories which also fall short of 

meeting its burden. The State’s argument turns principally on the assertion that the 
reference to Brownlow Point in the PLO is to the terminus of the large peninsula rather 
than of the sliver of land jutting further out into the Beaufort Sea from that peninsula. 
The presence of the spit of land is apparent from the 1955 aerial photographs analyzed 
by the State,272 as well as the 1955 USGS Quadrangle map derived therefrom, which 
places the label for Brownlow Point out along the spit.273 That map also places the mouth 
of the State’s favored river channel virtually due south (rather than southwesterly) less 

 
 

good relationship” between the southern terminus of the 1965 surveyed boundary and 
“physical evidence of the prior channel location”). 
270 2017 Reply at 11-13. 
271 See Robert R. Perry, 87 IBLA at 384. 
272 State Ex. GG at Exs. Q, R. 
273 See State Ex. C at 2. 
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than three miles from the State’s interpretation of Brownlow Point.274 These 1955 
Quadrangle maps, as informed by the aerial photographs, were the resources employed 
by the drafters of the metes and bounds descriptions for the Withdrawal Application and 
the PLO. Of note in that respect, the description as originally drafted by the FWS 
Regional Office described the path from Brownlow Point to the intended river bank as 
running for nine miles following the shoreline,275 which would place the terminus well 
west of the State’s favored channel in proximity to the Staines. While the Washington, 
D.C. office of FWS revised the description to a straight line bound between the two 
points, nothing in the record suggests that, in doing so, it intended to substantively 
modify the intended monuments in a manner that would so substantially alter the 
boundary not only at the northwest corner call points, but also with the resulting 
diversion of the boundary down the banks of a different river channel than depicted in 
the accompanying maps. This view is supported by the 1983 Federal Register Notice 
metes and bounds description of the ANWR boundary codified through ANILCA,276 
which, as noted earlier, we conclude describes the same line at a level of detail that 
eliminates any doubt or ambiguity. Indeed, the conclusion that the 1983 description was 
neither novel nor divergent from the agencies’ original views dating to the 1960s is 
solidified by the fact that the 1965 survey plat for Twp. 9-25 – officially filed in 1969 
without objection or appeal from the State – plainly traces the relevant call to the end of 
the spit of land, in fact to the last of the broken pieces of the spit.277 The efforts by the 
State’s experts to conform this portion of the PLO description to the State’s theory do not 
meet its burden to show error by BLM on this point when considered against the overall 
weight of the historical and factual record. 

 
C. Monumentation 

 
The State also criticizes BLM’s 1965 surveys for “failing to meet even the most 

minimal monumentation requirements of BLM’s own survey manual.”278 It cites to the 
1947 Survey Manual as “provid[ing] specific guidance for establishing the boundaries of 
irregular tracts described with metes-and-bounds,” including that “[m]onuments are 
required at each angle point of the tract boundary” and witness points at “accessible and 

 
 

274 Id.; see also State Ex. GG at 21 (State expert noting that historical map shows the river 
the State claims to mark the ANWR boundary “entering the sea right up against the west 
edge of Brownlow Point” and “tight up against the western shore at the base of ‘Pt. 
Brownlow,’” and “today, entering the sea at the base of the western side of Brownlow 
Point”). 
275 BLM Ex. F at 2. 
276 48 Fed. Reg. at 7930, 7936. 
277 State Ex. Y. 
278 2016 SOR at 2. 
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prominent places” where monuments must be spaced broadly.279 While conceding that it 
was appropriate under the Survey Manual for “[t]he plan for monumentation [to] be 
designated in the special instructions for the survey,” the State criticizes BLM’s 
adherence to the approved special instructions on the grounds that they provided “no 
plan for monumentation” and stated “that ‘it is not necessary to monument the points of 
intersection of the township lines with the Arctic [National] Wildlife Refuge 
boundary.’”280 The State notes that, as a result, “[t]he survey plats and field notes do not 
record any monuments for angle points of the ANWR boundary” or “witness points and 
mile points,” even where the boundaries “depart from actual waterbodies and follow 
ancient vegetated channels.”281 By way of example, it observes that one witness point 
describes an area “as being ‘located on the flat, treeless, featureless, arctic tundra’” while 
“the survey plats depict this location as being practically on top of a stream or river.”282 

 
BLM responds by characterizing the State’s argument as little more than “a 

critique of how it would have done the surveys versus how they were done by BLM in 
the 1960s,” while “[e]ven to the non-surveyor it is abundantly clear when looking at the 
survey plats . . . that the northwestern boundary for ANWR had been placed by the 
surveyors along the geographic feature called the Staines River.”283 

 
As the State acknowledges, the applicable Survey Manual allowed for “[t]he plan 

for monumentation [to] be designated in the special instructions for the survey.”284 As a 
general matter, the creation of special instructions to establish “the necessary 
specifications and information for executing the survey” was expressly provided for in 
the 1947 Survey Manual in place at the time of the 1965 surveys.285 The State does not 
meaningfully argue that the BLM surveyors failed to comply with the governing special 
instructions, but rather complains that the approved instructions called for an approach 
to monumentation that was less rigorous than the default methodology indicated by the 

 
 

279 Id. at 19-20 (emphasis omitted). 
280 Id. at 20-21 (citing State Ex. DD at 2) (emphasis omitted). 
281 Id. at 21, 22. 
282 Id. at 17 (citing State Exs. T, U, Z). 
283 2016 Answer at 8. 
284 2016 SOR at 20 (emphasis omitted). 
285 See 1947 Survey Manual § 461 (“The detailed specifications for every survey 
assignment and the basic information necessary for accomplishing the field work[] are 
set out in a written statement designated: ‘Special Instructions.’ . . . The special 
instructions[,] . . . coupled with the Manual, will contain the necessary specifications and 
information for executing the survey.”). 



 
IBLA 2016-109 & 2017-55 

 

196 IBLA 201 
 

Survey Manual.286 We agree with BLM that these arguments amount to little more than 
disagreement with the professional opinions of BLM’s surveying experts concerning 
matters within the realm of their expertise, to which this Board shows deference.287 This 
is not sufficient to carry the State’s burden to show error.288 

 
D. Fixed and Limiting Boundary 

 
The State’s final set of arguments criticizes the choice reflected in the amended 

special instructions for the 2012 survey to direct the use of a pre-established line as a 
portion of the ANWR boundary. The State complains that this “barred the field surveyor 
from utilizing the appropriate manual provisions and exercising his professional 
judgment to determine if there were errors in the pre-determined location of the fixed 
and limiting portion of the ANWR Boundary based on the 1968 surveys and field 
conditions.”289 It argues that the resulting “survey and field notes provide no evidence 
demonstrating that BLM undertook any investigation regarding whether the fixed and 
limiting boundary was an active channel of the Canning River at the time of initial 
withdrawal in 1958” or to “document reliction, avulsion, or any other physical change 
that would have caused a river to become a vegetated rolling uplift separated from the 
main channel of the Canning River by a 9-foot bank.”290 According to the State, rather 
than “gather, verify, or consider any available evidence in the field,” BLM elected to 
survey a portion of the ANWR boundary as a fixed and limiting boundary “with no 
evidence or explanation . . . contrary to the plain language of the Survey Manual that 
explicitly limits the setting of fixed and limiting boundaries to specific circumstances and 

 
 

286 2016 SOR at 20-21; see also State Ex. DD at 2 and State Ex. S (special instructions 
directing surveyors to establish monuments “as delineated on the attached schematic 
diagram” showing the “A.N.W.R. Bdy.” following the Staines River and stating that it was 
“not necessary to monument the points of intersection of the township lines with the 
[ANWR] boundary”). 
287 See supra, note 130 and accompanying text. 
288 See supra, notes 131-134 and accompanying text. 
289 2017 SOR at 8. 
290 Id. at 9; see id. at 25-26 (“BLM obviously made a decision to create a fixed and 
limiting boundary in lieu of a portion of the riparian boundary of PLO 2214” but there is 
“no evidence that BLM surveyors made any attempt to first find the mean high water 
mark of the west bank of the Canning River before making that decision,” despite the 
fact that recent surveys “easily located” the Canning River bank); 2017 Reply at 9 
(arguing BLM does not provide “any evidence or analysis demonstrating how, where, or 
why water stopped flowing from the Canning River into what BLM asserts was an active 
channel of the Staines River as recently as the time of PLO 2214 in 1960”). 
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requires the surveyor to provide evidence for the decision to create such a boundary.”291 
The State observes that the cited basis for setting the fixed boundary was “two single-
page memoranda . . . without . . . reasoning or analysis”292 that describe the line to be 
used “without any explanation as to why that line should be used or any discussion of 
evidence that supports either the line’s placement or the decision to have a fixed and 
limiting boundary at all.”293 It argues that, in order to establish reliction as the basis for 
setting a fixed and limiting boundary, BLM would have had to conduct its survey as a 
reliction survey following the strict instructions of the 2009 Survey Manual, but reliction 
is first raised in the State Director’s denial of the survey protest years later.294  

 
The State asserts that “the 2012 survey had to deviate from the ‘slight rolling 

uplift in the arctic tundra’ in order to connect its line to the 1968 line at AP 1 as ordered 
by the Amended Special Instructions,” and even to the extent that the surveyors could 
accomplish the direction to “follow an ancient vegetated channel on the ground” it was 
“meaningless when there is no evidence that the channel was the west bank of the 
Canning River in 1958.”295 The State disputes BLM’s assertion of latent ambiguity in PLO 
2214. While it concedes that the Survey Manual allows FWS to “help interpret [the] 
intent” of the PLO language to which it contributed, the State criticizes BLM’s reliance on 
a map acquired from FWS in 2004 with “no author, description, or any other identifying 
information . . . .”296 It returns to a focus on its expert aerial photographic analyses, 
which it argues make “clear that the location of [the starting point for the fixed line in 
the 2012 survey] has not been riparian at any time since the Range application was filed 
in 1958” but rather reflected “ancient scarring.”297 The State again attributes this to 
BLM’s 1965 surveys “incorporating USGS map hydrography that had not been field-
checked and not verifying that hydrography in the field during the surveys,” leading 
them to “trace[] lines from topo maps which depicted an active Staines River channel 
that was not actually there.”298 

 

 
 

291 2017 SOR at 24, 25 (observing that the Survey Manual “states that riparian 
boundaries are ambulatory, not fixed in position and move with the ordinary high water 
mark” and “may be fixed in four specific circumstances”); id. at 27 (“BLM’s survey and 
field notes . . . contain no evidence or discussion supporting the decision to fix a riparian 
boundary, nor do they include any mention of reliction or discuss the four exceptions 
that allow for a boundary to be fixed”). 
292 2017 Reply at 9. 
293 2017 SOR at 27. 
294 2017 Reply at 7-9. 
295 2017 SOR at 19, 20. 
296 Id. at 18 (citing State Ex. QQ at 6-7). 
297 Id. at 19. 
298 Id. at 23, 19. 



 
IBLA 2016-109 & 2017-55 

 

196 IBLA 203 
 

BLM responds by arguing that, “when in 2012 BLM undertook to complete the 
survey of the remainder of the western boundary along the Staines River, . . . it properly 
relied upon the plats filed in 1968, which were entitled to a presumption of 
correctness.”299 Reiterating that “pursuant to the Survey Manual and caselaw, surveys of 
public land withdrawals must locate the boundary in accordance with the intent of the 
respective withdrawal,” BLM asserts that the intent of PLO 2214 and ANILCA to establish 
the boundary along the Staines River, and the acceptance of the 1965 surveys without 
dispute, justified the 2012 decision to survey the remaining boundary as a fixed 
boundary consistent with those facts.300 “Furthermore, given that this channel of the 
Staines River channel no longer contained flowing water, it would have been 
inconsistent with the Survey Manual to survey the respective 1.6[]miles as an 
ambulatory boundary, as opposed to a fixed boundary, because it could no longer 
ambulate.”301 BLM responds to the State’s expert reports by arguing that they constitute 
“nothing more than a flawed attempt to second guess the work of the Federal 
Government’s map-making professionals, as well as BLM’s surveyors, more than half a 
century after they each completed their work” and are “not sufficient to overcome the 
presumption of correctness . . . .”302 

 
As an initial matter, having found that the State failed to establish error in BLM’s 

1965 surveys of the northern portions of the ANWR boundary, we similarly find no error 
in BLM’s acknowledgment of the southern terminus of that surveyed boundary in 
formulating its approach to the southerly continuation of the boundary survey. The plat 
of the relevant survey points was officially filed in 1969 and stood unchallenged through 
the time of the 2012 survey. The State does not dispute the propriety of employing 
special instructions to govern the performance of the 2012 survey, which was expressly 
authorized by the Survey Manual in effect at the time.303 Nor does the State meaningfully 
dispute that the surveyors complied with the applicable special instructions. Rather, it 
relies again on its recent expert photographic analyses of circumstances on the ground 
drawing contrasts with the non-field checked USGS mapped hydrography for the 

 
 

299 2017 Answer at 20. 
300 Id. at 23. 
301 Id. 
302 Id. at 22. 
303 2009 Survey Manual § 9-1 (“The detailed specifications for each survey are set out by 
the officer in administrative charge of the work in a written statement entitled ‘Special 
Instructions.’ The special instructions are an essential part of the permanent record of the 
survey, both as historical information and because they show that the survey was 
properly authorized and conducted. The immediate purpose is to outline the extent of 
the field work and the method and order of procedure as well as to guide the assigned 
surveyor. Coupled with the Manual, the special instructions contain the technical 
direction and information necessary for executing the survey.”). 
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proposition that the surveyors’ success in “follow[ing] an ancient vegetated channel on 
the ground” was “meaningless when there is no evidence that the channel was the west 
bank of the Canning River in 1958.”304 We have already explained our conclusions 
regarding the drafters’ intent in referencing “the extreme west bank of the Canning 
River” and the relevance of the mapped (and photographed) topographic features 
corresponding to that intent. Accordingly, the thrust of the State’s remaining argument 
again appears to reduce to a methodological challenge regarding whether and how BLM 
accurately implemented the intent of PLO 2214 through its special instructions. 

 
The parties agree that certain of the southern portions of the boundary, including 

those at issue in Twp. 6-23, did not follow the banks of a flowing river in 2012. The 
State renews its complaints that this fact led BLM to survey “a vegetated rolling uplift” 
along the predetermined line rather than diverting to survey a different active river bank 
or completing a thorough historical investigation to establish the previous presence of a 
river at the surveyed location.305 We have already determined that the State failed to 
meet its burden to demonstrate error in BLM’s choices to survey the boundary as it did, 
and we find the State’s arguments no more successful in satisfying its burden in this 
context. Having identified the course of the boundary intended by the PLO drafters based 
on the record resources available to them in 1960, and in the absence of an active river 
along that course at the time of survey, BLM’s choice to employ a fixed line “following 
the physical features” of the relevant mapped topography along the intended course of 
the boundary was reasonable. 

 
The State’s proffered alternative would have required BLM to either ignore the 

directions of the PLO as properly understood and map a different boundary than was 
intended or to unnecessarily manufacture a retrospective justification for a decision 
made by the Secretary more than 50 years prior. We find neither suggestion to be 
reasonable or sufficient to meet the State’s burden to show that BLM erred. To that end, 
we find BLM’s references to reliction, and the State’s arguments regarding the burdens 
associated with establishing reliction, to hold no material relevance to the ultimate 
questions before us. We have found that BLM’s surveyed boundary accurately represents 
the intended course described in PLO 2214, and these arguments do not speak 
meaningfully to the validity of that conclusion. The State cites Section 3-162 of the 2009 
Survey Manual for the proposition that BLM could only employ a fixed line if it 
established that one of four conditions was met.306 That provision relates to the principle 
that where a grant of title fronts a navigable body of water, the ordinary high water 
mark serves as the actual ambulatory boundary rather than meander lines run for other 

 
 

304 2017 SOR at 20; see id. at 19-20, 23. 
305 Id. at 9, 25-27. 
306 Id. at 25. 
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purposes.307 This principle is inapposite here, as the survey was designed to map the 
intended boundary established by PLO 2214 rather than to meander a navigable 
waterway, and the surveyed features comprising the intended PLO boundary were not a 
navigable body of water and had no ambulatory high water mark in 2012; i.e., BLM was 
not choosing a meander line over a boundary defined by the high water mark of a 
navigable waterway.308 To the extent conformity with Section 3-162 could nevertheless 
be deemed necessary in this context, PLO 2214 and the associated historical record 
“disclose an intention to limit [the withdrawal] to the actual traverse lines” described 
and depicted in those materials.309 However, we reject any suggestion that BLM is 
precluded from giving effect to the correctly identified intent of PLO 2214 absent 
evidence to support a finding of reliction. 
 

 
 
 
 
 
 
 
 
 
 

 
 

307 See 2009 Survey Manual § 3-159. 
308 See, e.g., id. § 3-162 (“[T]he mere fact that an irregular or sinuous line must be run, as 
in the case of a reservation boundary, does not entitle it to be called a meander line 
except where it closely follows the bank of a stream, lake or tidewater.”). 
309 Id. § 3-162; see also Producers Oil Co. v. Hanzen, 238 U.S. 325, 339 (1915) (holding 
boundary of patented lands followed surveyed traverses rather than the ordinary high 
water mark of nearby navigable waterway, applying “the principle that [if] facts and 
circumstances . . . affirmatively disclose an intention to limit the grant to actual traverse 
lines these must be treated as definite boundaries” by looking to, among other things, 
the terms of the patent from the United States and an official plat delineating the 
surveyed course not following the waterline); Office of the Solicitor, M-Opinion 37028, 
Applicability of the New Mexico Bureau of Land Management’s Riparian Policy to Lands 
within the Boundaries of the Santa Clara Pueblo Grant at 2-3, 17 (June 21, 2013) 
(concluding that use of a “physical point or definite location” as “a fixed boundary” was 
appropriate in the context of a boundary call to the bank of a river because “the facts and 
circumstances indicate[d] an intention to limit the grant to the actual traverse lines and 
not the body of the stream,” pointing to congressional intent reflected in applicable 
statute, metes and bounds descriptions, surveys, plats and patents issued pursuant 
thereto, and terms of historical land grant), 11, 16, 20-21. 
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CONCLUSION 
 
 For the reasons set forth above, we find that Appellant has not met its burden to 
demonstrate error in the appealed Decisions or in BLM’s performance of the surveys 
underlying those Decisions. Therefore, pursuant to the authority delegated to the Board 
of Land Appeals by the Secretary of the Interior,310 we affirm BLM’s February 2016 
Decision and November 2016 Decision. 
 
 
 
 

     
 
 
I concur: 
 

 
 

310 43 C.F.R. § 4.1. 

Rreeder
Amy B. Sosin Admin Judge

Rreeder
Matthew Ballenger Acting Admin Judge
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