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Appeal from a decision declaring four unpatented lode mining claims null and 
void ab initio because the lands on which Mr. Wentzell located his claims were not open 
to mineral entry and location. NMC1196679, et al. 

 
Decision affirmed; request for hearing denied; petition for stay denied as moot. 

 

APPEARANCES: Christopher N. Wentzell, Waterton, South Dakota, pro se; Kathryn 
Brinton, Esq., Office of the Regional Solicitor, Sacramento, California, for the Bureau of 
Land Management. 

 
OPINION BY ADMINISTRATIVE JUDGE SOSIN 

 
Christopher N. Wentzell appeals and seeks a stay of the effect of a March 13, 

2020, decision issued by the Bureau of Land Management Nevada State Office (BLM), 
declaring four unpatented lode mining claims null and void ab initio because the lands 
on which Mr. Wentzell located his claims were not open to mineral entry and location. 
For the reasons explained below, we affirm BLM’s decision, deny the request for a 
hearing, and deny the petition for stay as moot. 

 
BACKGROUND 

 

The mining claims at issue in this appeal are four unpatented lode mining claims in 
Humboldt County, Nevada: (1) Known #1 Rincon Belle (NMC1196679), (2) Known #2 
Monarch #1 (NMC1196680), (3) Known #3 Monarch (NMC1196681), and (4) Known 
#4 McGhee Opal (NMC1196682). Mr. Wentzell located the claims on September 25, 
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2019, and timely filed location notices with the Humboldt County, Nevada, Recorder’s 
Office and BLM.1

 

 
In its decision, BLM declared the claims null and void ab initio because the claims 

are situated on lands that were not open to mineral entry and location.2 BLM explained 
that the lands had been transferred out of Federal ownership in 1929 by mineral Patent 
No. 1024667, with no minerals reserved to the United States.3 In its decision, BLM 
acknowledged that Mr. Wentzell filed his lode claims “under the guidance of 30 U.S. 
Code § 37.”4  That statute provides, in relevant part: 

 
[W]here a vein or lode . . . is known to exist within the boundaries of a placer 
claim, an application for a patent for such placer claim which does not 
include an application for the vein or lode claim shall be construed as a 
conclusive declaration that the claimant of the placer claim has no right of 
possession of the vein or lode claim; but where the existence of a vein or 
lode in a placer claim is not known, a patent for the placer claim shall convey 
all valuable mineral and other deposits within the boundaries thereof.[5]

 

 
BLM stated that the surveyor’s notes for the mineral survey conducted prior to issuance 
of the patent specified that “[t]here are no systems of lode deposits or individual lodes in 
the vicinity,” and therefore, “all valuable minerals and other deposits were conveyed” by 
the patent.6 Because the United States owned neither the lands nor the underlying 
minerals encompassed by Mr. Wentzell’s claims, BLM concluded that “the lands are 
unavailable for mineral entry or location under the general mining laws.”7

 

 
 
 
 
 

1 Certificates of Location, Lode Mining Claim, for Known #1 Rincon Belle, Known #2 
Monarch #1, Known #3 Monarch, and Known #4 McGhee Opal (each date-stamped 
Dec. 12, 2019, by the Humboldt County, Nevada Recorder, and each date-stamped 
received Dec. 16, 2019, by the BLM Nevada State Office). 
2 BLM Nevada State Office Decision, Mining Claim(s) Declared Null and Void Ab Initio 
at 1 (Mar. 13, 2020) (Decision). 
3 Id. 
4 Id. 
5  30 U.S.C. § 37 (2018). 
6 Decision at 2; see BLM Answer at 2 (filed May 18, 2020) (“Mineral Survey No. 4615 
recorded that there were no known lode claims.”). 
7 Decision at 1 (citing 43 C.F.R. § 3830.91(b) (2016) (“You will forfeit your mining claim 
or site if you locate your mining claim or site on lands closed to mineral entry at the time 
you locate it.”)). 
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Mr. Wentzell appealed and sought a stay of BLM’s decision.8 In his appeal, he also 
requested a hearing to determine whether a known lode existed at the time of the 
patent.9  BLM filed an answer on May 18, 2020, and Mr. Wentzell filed a reply on 
May 21, 2020. 

 
DISCUSSION 

 

The 1929 mineral patent conveyed lands in Humboldt County, Nevada, to 
Rainbow Ridge Mining Company, encompassing the company’s placer mining claims.10 

The patent specified that “any vein or lode of quartz or other rock in place bearing gold, 
silver, cinnabar, lead, tin, copper, or other valuable deposits . . . known to exist [on 
July 28, 1927] . . . is expressly excepted and excluded from these presents.” 

 
In his appeal, Mr. Wentzell asserts that he has uncovered evidence that there were 

known and valuable lodes of opal prior to 1927.11 Consequently, Mr. Wentzell states that 
under 30 U.S.C. § 37 and the mineral patent, these minerals were excluded from the 
patent and remained available for location.12 In support of his argument, Mr. Wentzell 
provides numerous documents, including copies of certificates of location, dated 
between 1911 and 1913, for mining claims in the area of his claims;13 newspaper articles 
from the early 1900s describing the opal deposits in the area;14  and excerpts from 
various publications demonstrating “the said lodes were . . . very valuable prior to 
1925.”15

 

 
Based on this information, Mr. Wentzell claims that there was a known 

“horizontal blanket deposit . . . of lode character prior to the placer patent application” 
by Rainbow Ridge Mining Company.16 He states that the placer patent applicant 
“disavowed the lode though it was known to exist” and “failed to comply with the law to 

 
 
 
 

8  Notice of Appeal/Statement of Reasons/Request for Stay (filed Apr. 16, 2020) (SOR). 
9 Id. at 9 (“Appellant requests a hearing to provide more evidence that Title to said lodes 
remained in the US, and Appellant’s claims were valid and locatable.”). 
10  Patent No. 1024667 (Mar. 20, 1929) (Attached to Decision and SOR Exhibit 4-8). 
11  See SOR at 2-5 and attached Exhibits. 
12  Id. at 6-7. 
13  SOR Exhibits 15-20. 
14  Id., Exhibits 24-27, 30-32, 59-62. 
15  Id. at 2 and Exhibits 21-23, 28-29, 33-45, 72-75, 78. 
16 Id. at 4; see Reply to BLM’s Answer at 2 (filed May 21, 2020) (Reply) (“The lodes and 
ground at issue produced valuable opals from an in-place subsurface horizontal blanket 
deposit disclosed by substantial workings and tunnels within the placer claims . . . .”). 
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obtain the lodes under 30 USC 37.”17 In addition, Mr. Wentzell asserts that because there 
was a known lode, the surveyor’s statement that there were no known lodes in the 
vicinity of the claims was “contrary to both fact and law.”18 He therefore states that the 
1927 patent could not have conveyed the opal lodes, which remained available for 
location.19

 

 
Under Board precedent, an appellant such as Mr. Wentzell, who seeks to show 

that there was a known lode at the time of patent, bears the burden of demonstrating 
that this was the case.20 This burden is met if the appellant shows that the vein or lode 
was “‘known to the applicant for the placer patent or known to the community generally, 
or else disclosed by workings and obvious to anyone making a reasonable and fair 
inspection of the premises for the purpose of obtaining title from the government.’”21 But 
as used in the statute and precedent, “known” in this context means considerably more 
than suspected, believed, or inferred; it means actually established by facts on the 
ground within the surface of a patented placer claim.22

 

 
The Supreme Court explained in Sullivan v. Iron Silver Mining Co.: 

 
[I]t was commonly believed that underlying all the country in that vicinity 
was a nearly horizontal vein, or deposit, frequently called a blanket vein; 
and that the parties who were instrumental in securing this placer patent 
shared in the belief, and obtained the patent with a view to thereafter 
developing such underlying vein. But whatever beliefs may have been 
entertained generally, or by the placer patentees alone, there was up to the 

 
 
 

17  SOR at 7, 8. 
18  Id. at 9. 
19 Id. 
20 See Bristlecone Mining Co., 134 IBLA 389, 392 (1996) (citing Cripple Creek Gold Mining 
Co. v. Mt. Rosa Mining, Milling and Land Co., 26 L.D. 622, 628 (1898)); Clark Montana 
Realty Co. v. Ferguson, 218 F. 959, 963 (D. Mont. 1914) (“[I]n any controversy involving 
the respective rights of the lode claimant and the placer patentee, the burden is upon the 
claimant to prove the lode was known to exist when the placer patent was applied for. 
And the proof in effect impeaching the patent proceedings, if not the patent, for fraud, 
seeking to withdraw or except from a solemn grant over the seal of the United States 
premises prima facie conveyed by it, must be clear and convincing, in quality and 
quantity that inspires confidence and produces conviction.”). 
21. Bristlecone Mining Co., 134 IBLA at 392 (quoting Iron Silver Mining Co. v. Mike & Starr 
Gold & Silver Mining Co., 143 U.S. 394, 402-03 (1892)). 
22 See, e.g., Cripple Creek Gold Mining Co. v. Mt. Rosa Mining, Milling and Land Co., 
26 L.D. at 625-26. 
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time the patent obtained, no knowledge in respect thereto. It was . . . merely 
a matter of speculation and belief, based not on any discoveries in the placer 
tract, or any tracings of a vein or lode adjacent thereto, but on the fact that 
quite a number of shafts sunk elsewhere in the district had disclosed 
horizontal deposits of a particular kind of ore, which it was argued might be 
merely parts of a single vein of continuous extension through all that 
territory. Such a belief is not the knowledge required by [30 U.S.C. § 37].[23]

 

 
Similarly, the Supreme Court stated: 

 
It is not enough that there may have been some indications by outcroppings 
on the surface, of the existence of lodes or veins of rock in place bearing gold 
or silver or other metal, to justify their designation as “known” veins or lodes. 
To meet that designation, the lodes or veins must be clearly ascertained, and 
be of such extent as to render the land more valuable on that account, and 
justify their exploitation.[24]

 

 
Mr. Wentzell states that he has provided “substantial evidence” that there was a 

known lode of opal prior to issuance of the mineral patent to the Rainbow Ridge Mining 
Company.25 He states that his evidence shows that lodes “were known to exist, they were 
known to be of great value, they had been developed by tunnels and obvious, and had 
produced the most valuable opals found at the time.”26 However, as discussed below, 
even assuming the truth of all the evidence he has submitted, Mr. Wentzell has failed to 
establish that a known lode of opal existed at the time of the application for the patent. 

 
As noted above, the documents Mr. Wentzell submitted with his appeal consist 

primarily of newspaper articles and publications describing the opal deposits in the area 
of his claims. While the documents show that opal deposits in the area were well known 
prior to issuance of the patent—indeed, several documents describe the discovery of a 

 
 
 

23  143 U.S. 431, 435 (1892). 
24 Iron Silver Mining Co. v. Mike & Starr Gold & Silver Mining Co., 143 U.S. at 404 
(quoting United States v. Iron Silver Mining Co., 128 U.S. 673, 683 (1888)); see id. (“It is 
undoubtedly true, that not every crevice in the rocks, nor every outcropping on the 
surface, which suggests the possibility of mineral, or which may, on subsequent 
exploration, be found to develop ore of great value, can be adjudged a known vein or 
lode within the meaning of [30 U.S.C. § 37].”); see also Clark Montana Realty Co. v. 
Ferguson, supra note 20. 
25  SOR at 9. 
26 Id. at 6; see Reply at 2 (“Appellant demonstrated in his lengthy notice of appeal that 
said lodes were not only claimed, but that they were KNOWN to exist.”). 
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black opal in 1917 that was called the “world’s largest jewel”27—none of the documents 
demonstrates the existence of known lodes or veins underlying the patented property. In 
particular, Mr. Wentzell argues that because tunnels were used to mine opal deposits in 
the area, this is evidence of the existence of lodes.28 But he provides no evidence to meet 
his burden to show that these tunnels or other workings actually revealed valuable opal 
veins or lodes worth exploiting on the patented claim. For example, in support of his 
assertion that the “richness of the subsurface underground deposit at Rainbow Ridge 
became apparent with the driving of a tunnel . . . about 1917-1918,” he cites to 
information on the Rainbow Ridge opal mine from mindat.org, an online database 
providing information on minerals.29  But as with the other documents provided by 
Mr. Wentzell, the information from this website confirms the discovery of opal deposits 
in the early 1900s and describes the claims in the area as placer claims, accessed in part 
through tunnels, but does not provide any evidence of known lodes on the patented 
claim. Simply stated, his evidence shows the possibility, not the reality, of a bedded opal 
vein known to exist under these patented lands. 

Mr. Wentzell also relies on several court decisions ruling in favor of locators of 
lode claims based on site-specific evidence that the lodes were known to exist at the time 
of placer claim location and patent.30 These decisions, however, demonstrate only that 
when there is specific and convincing evidence that a lode was known to exist, those 
minerals were excepted from the patent of placer claims. For example, in Iron Silver 
Mining Co., the Supreme Court found that tunnels constructed for the purpose of mining 
placer claims had exposed a vein.31 And in Inyo Marble Co., there was testamentary 
evidence that an employee of the placer claim applicant knew of the existence of lodes at 
the time the placer claims were located.32 The court therefore concluded that statements 
in the survey field notes “that the placer claims contained no lodes or quartz veins of 
commercial value could hardly overcome the quite convincing evidence that valuable 
lodes and veins did exist on the claims and were then known to appellant and others.”33

 

 
 
 
 

27  See, e.g., SOR Exhibits 31-32 and 59-61. 
28  See id. at 7 (“[T]he rich deposit was mined by means of tunnels due to the high value 
of the stones.”) and Exhibit 62. 
29 SOR at 3, Exhibits 79-81; see https://www.mindat.org/loc-19286.html (last visited 
June 2, 2020). 
30 See Iron Silver Mining Co. v. Mike & Starr Gold & Silver Mining Co., 143 U.S. 394 
(1892); Inyo Marble Co. v. Loundagin, 120 Cal. App. 298, 7 P.2d 1067 (Dist. Ct. App. 
1932). 
31  Iron Silver Mining Co v. Mike & Starr Gold & Silver Mining Co., 143 U.S. at 401. 
32  Inyo Marble Co. v. Loundagin, 120 Cal. App. at 300; 7 P.2d at 1069. 
33  Id. at 1070. 

https://www.mindat.org/loc-19286.html
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Here, the patent application submitted by Rainbow Ridge Mining Company 
described the “valuable placer deposits of opal” as occurring “in isolated deposits 
throughout each of said claims, but at no place in the form of a lode, ledge or vein of 
opal or other precious metal in place.”34 The notes from the surveyor who conducted the 
mineral survey prior to patent stated that “[t]here are no systems of lode deposits or 
individual lodes in the vicinity.”35 And the report by the inspector who investigated 
Rainbow Ridge Mining Company’s claims and recommended them for patent identified 
the claims as placer claims, with “sedimentary beds in which the opals occur.”36 The 
report further described the opal deposit as occurring in “opal dirt,” defined as sediment, 
“varying from two to three feet in thickness,” within which the opals were found.37

 

 
Nothing provided by Mr. Wentzell substantiates his claim that there was a known 

and valuable lode at the time of the patent to the Rainbow Ridge Mining Company. His 
information confirms that the area where the patented claim was located contains opal 
deposits that have produced valuable opals, and that this was generally known prior to 
the issuance of the patent. But it does not demonstrate the existence of a known lode on 
the patented claim at the time of the patent. Although he asserts that the patent 
applicant “disavowed” existing lodes, and he indicates through a hand-written note that 
the field survey statement that there were no lodes in the vicinity of the claims was 
“false,”38 he has not provided evidence showing the existence of a known lode at the time 
of the mineral patent. He therefore has not met his burden on appeal.39

 

 
As noted, Mr. Wentzell requested a hearing to determine whether his claims were 

“valid and locatable.”40 The Board has discretion under its regulations to order a hearing 
if there are issues of material fact which, if proved, would alter the disposition of the 
appeal, or if there are significant factual or legal issues to be decided and the existing 
record is insufficient to resolve them.41 An appellant requesting a hearing must identify 
the specific issues of material fact that require a hearing; what evidence must be 

 
 
 

34 Patent application from Rainbow Ridge Mining Company (signed July 26, 1927) (SOR 
Exhibit 44); see id. (“[T]here are no known lodes, ledges, veins or other deposits of 
valuable minerals in place situated in or upon said placer claims, or any of them.”). 
35 Mineral Survey No. 4615, Field Notes of the Survey of Rainbow Ridge Mining 
Company at 45 (Oct. 13, 1927) (Attached to Decision and SOR Exhibit 9-10 and 41). 
36  Government Land Office Report at 1 (approved Nov. 21, 1927) (SOR Exhibit 47-55). 
37 Id. at 2-3; see id. at 3 (“As soon as one gets above or below this particular bed no opals 
of any commercial value are to be obtained.”). 
38  SOR Exhibit 41. 
39  See United States v. Iron Silver Mining Co., 128 U.S. at 683. 
40  SOR at 9. 
41  43 C.F.R. § 4.415(b) (2019). 
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presented; what witnesses need to be examined; and what documentary evidence 
requires explanation.42

 

 
We decline to order a hearing in this appeal. Mr. Wentzell has not met his burden 

to identify with specificity what additional evidence he would present or what witnesses, 
if any, would need to be examined. He states only that he wishes to provide “more 
evidence.”43  Moreover, even if we presume the truth of the evidence already submitted 
by Mr. Wentzell, it is insufficient to establish that a known lode of opal existed at the 
time of patent application. We therefore conclude a hearing is unnecessary and we deny 
his request. 

 
CONCLUSION 

 

Because Mr. Wentzell has not shown there was a known lode at the time the 
mineral patent was issued to the Rainbow Ridge Mining Company, the minerals were 
conveyed with the patent and no minerals remained in the jurisdiction of the United 
States. Accordingly, the lands subject to Mr. Wentzell’s mining claims were not open to 
mineral entry and location at the time of location. 

 
Therefore, pursuant to the authority delegated to the Board of Land Appeals by 

the Secretary of the Interior,44  we affirm BLM’s March 13, 2020, decision declaring 
Mr. Wentzell’s unpatented lode mining claims null and void ab initio. We also deny his 
request for a hearing and deny his petition for a stay as moot. 

 
 

 

 
 

I concur: 

 
 

42  Id. at § 4.415(a). 
43  SOR at 9. 
44  43 C.F.R. § 4.1 (2019). 
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