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Appeal from a decision of the Montana State Office, Bureau of Land 
Management, affirming a decision issued by the Great Falls Field Office, BLM, 
holding that an oil and gas lease had expired because there was no well on the 
lease capable of producing in paying quantities. MTM 92206. 

Oil and Gas  Well Capable of Production 

The Mineral Leasing Act, 30  § 226(e) (2012), provides 
that an oil and gas lease "shall continue so long after its 
primary term as gas is produced in paying quantities." To 
meet this standard, the lessee must demonstrate that the 
lease is capable of producing oil or gas in paying quantities 
on the anniversary date of the lease. Where a lessee argues 
that a lease is extended because there is a well on the lease 
capable of production in paying quantities, the lessee must 
show that the well is physically capable of producing a 
sufficient quantity of oil and/or gas to yield a reasonable 
profit after the payment of all the day-to-day costs incurred 
after the initial drilling and equipping of the well, including 
the costs of operating the well, rendering the oil or gas 
marketable, and transporting and marketing that product. 
When the lessee does not make this showing, the lease 
terminates by operation of law on the anniversary date of the 
lease. 

2. Administrative Practice 

When, on appeal from a decision on State Director Review, 
the appellant seeks to raise additional issues which it did not 

Affirmed. 

1. Oil and Gas Leases:  
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present to the State Director, and which were not addressed 
in the State Director's decision, the Board wi l l not adjudicate 
such issues except in extraordinary circumstances. 

APPEARANCES: Robert J. Angerer, Sr., Esq., Tallahassee, Florida, for Coastal 
Petroleum Company; Jessica M. Wiles, Esq., Office of the Field Solicitor, U.S. 
Department of the Interior, Billings, Montana, for the Bureau of Land 
Management. 

OPINION BY DEPUTY CHIEF ADMINISTRATIVE JUDGE ROBERTS 

Coastal Petroleum Company (Coastal or Lessee) has appealed from a 
September 4, 2014, decision of the Montana State Office (MSO), Bureau of Land 
Management (BLM), affirming on State Director Review (SDR) a decision issued 
on April 24, 2014, by the Great Falls Field Office (Field Office). The MSO 
affirmed the Field Office's determination that Coastal's Lease for Oil and 
Natural Gas (Lease)1 expired by operation of law on October 31, 2012, the end of 
the primary term of the Lease, because the Lease was not producing oil or gas in 
paying quantities.2 The MSO affirmed the Field Office's determination that 
Coastal had not shown that its well (Federal  was capable of producing oil 
or gas in paying  that the Lease had expired by operation of law at the 
end of its primary term, on October 31, 2012; and that the Federal 1-19A well 
was required to be plugged and abandoned.3 We now affirm the MSO's decision. 

SUMMARY 

A lease issued under the Mineral Leasing Act (MLA) must be issued for a 
primary term of 10 years. A lease shall be extended beyond its primary term so 
long as oil or gas is being produced or is capable of being produced in paying 
quantities. A lease is capable of producing oil or gas in paying quantities when 
such quantities are sufficient to yield a profit after payment of the costs of 
extracting and marketing the oil or gas. A showing that a lease may have the 
potential to produce oil and gas is not sufficient to satisfy this requirement. 
Here, Coastal's reliance on evidence concerning the well's gas pressure, the 
ability of the well to flow, and a gas sample did not demonstrate that the well 
was capable of production in paying quantities. We therefore conclude that 
Coastal cannot show error in the MSO's decision. 

 Lease No. MTM 92206. 
 SDR Decision at 3. 
 Id. 
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Coastal also makes an argument that it did not make before the MSO 
during the SDR process. Coastal argues that its testing of the well prior to 
expiration of the lease is evidence that i t was diligently prosecuting drilling 
operations at the end of the primary lease period, which results in automatic 
extension of the lease. The Board wi l l consider such a newly-raised issue when 
there are "extraordinary circumstances." Because there are no "extraordinary 
circumstances" that justify our consideration of Coastal's argument that i t was 
diligently engaged in drilling operations at the end of the primary lease period, 
we do not address this issue. 

Accordingly, we affirm the MSO's SDR decision. 

BACKGROUND 

The following facts are undisputed. The Field Office issued the Lease on 
November 11, 2001, with a primary term of 10 years. The original lessee 
assigned the Lease to Coastal, effective December 1, 2005. In 2007, Coastal 
drilled the Federal 1-19 well. In 2008 Coastal submitted a letter to the Field 
Office indicating that the Eagle and Judith River Formations "showed promise of 
gas production."4 But Coastal abandoned the Federal 1-19 well5 because i t was 
"deemed to be  Coastal plugged the Federal 1-19 well in  

On October 30, 2010, Coastal "spudded" the Federal   well 
at issue in this appeal. As defined in Schlumberger's Oil and Gas Glossary, the 
term "spud" includes: "To start the well drilling process by removing rock, dirt 
and other sedimentary material with the drill bit."8 

On October 30, 2012, Robert Angerer, Chairman of Coastal's Board of 
Directors, contacted Barney Whiteman, a petroleum engineer in the Field Office. 
During that discussion, Whiteman informed Angerer that Coastal would need to 
provide proof that the Federal 1-19A well was capable of producing in "paying 

 Id. 
 Request for SDR (May 16, 2014) at 2. 
 SDR Decision at 1. 
 Id. 
  (last visited July 24, 

2017). 
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quantities" prior to November 1, 2012, and specifically that a production test 
would be required.9 Angerer responded that, given the timing, i t would be 
impossible to arrange a production test prior to lease expiration.10 In place of a 
flow test, on October 30, 2012, Coastal submitted well logs, a well completion 
report, a hydraulic fracturing report, a geology report, and a gas analysis report 
to the Field Office. The well completion report indicated that the well tested for 
half an hour and had a "strong blow," but that no actual rate was determined.11 

The Field Office found that Coastal had not submitted evidence that the lease 
was capable of producing in paying quantities, and that the lease had expired on 
October 31,  

On May 31, 2013, the Field Office issued Coastal a written order 
informing i t that the Lease had expired effective November 1, 2012, and that a 
Notice of Intent to Abandon (NIA) needed to be submitted for the Federal 1-19A 
well within 30 days of receipt of that order.13 On June 20, 2013, Coastal 
responded with a notice to plug, submitted on a Montana Board of Oil and Gas 
form, stating its "clearD disagreement" with the Field Office's conclusion that 
the Lease had expired.14 Coastal also stated that i t intended to use a service rig 
to "swab test" the well to determine a rate and report i t to the Field Office prior 
to continuing with any plugging and abandonment operations.15 

On April 29, 2014, the Field Office issued Coastal a new written order (the 
Field Office Decision) requiring the submittal of an NIA on BLM Form 3160-5 
and also requiring the Federal  well to be physically plugged by August 1, 
2014. 

On May 19, 2014, Coastal filed a Request for SDR. The MSO considered 
the following facts, as submitted by   the Federal 1-19A well is 
remote (several miles from a gas pipeline); (2) Reservoir structure is  

(3) Coastal drilled the Federal 1-19 well, but plugged and abandoned i t upon 

 SDR Decision at 2. 
 Id. 
 Id. 
 Id. 
 Id. 
 Id. 
 Id. 
 See Starbuck East Prospect, Geological Report (Feb. 7, 2005) (Attachment C 

to Request for SDR). 
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encountering casing and formation  (4) on October 30, 2010, Coastal 
"spudded" the Federal 1-19A well, approximately 50 feet from the Federal 1-19 
well; (5) on September 14, 2012, Coastal  the Federal 1-19A well; 
(6) on October 16, 2012, the Federal 1-19A well had good gas pressure and was 
able to flow; Coastal pulled and analyzed two gas  and (7) on 
October 29, 2012, just a couple of days before the lease was to expire on 
October 31, 2012, the operator received the gas analysis report.17 

In its SDR Decision, the MSO found that Coastal had not provided any 
data that proved the Federal 1-19A well was capable of producing in paying 
quantities.18 The MSO relied upon 43 C.F.R. § 3107.2-1,  BLM's oil and gas 
leasing regulation titled "Continuation by production," which provides that "[a] 
lease shall be extended so long as oil or gas is being produced in paying 
quantities."19 The MSO explained that "[i]n order to be considered capable of 
production in paying quantities, a well must be physically capable of producing a 
quantity of oil and/or gas sufficient to yield a profit after the payment of all the 
day-to-day costs incurred in operating the well and marketing the oil or gas."20 

The MSO stated that "Coastal did not conduct any tests to show that the 
[Federal 1-19A] well was capable of production in paying quantities," and that 

 gas  the ability of the well to flow, and a gas sample, do not 
prove production in paying quantities."21 Accordingly, the MSO affirmed the 
Field Office's decision, holding that the Lease was not capable of producing in 
paying quantities at the end of its primary term, and therefore that the Lease 
had expired.22 The MSO directed Coastal to submit an NIA within 30 days of 
the date of the SDR decision, and to plug the well within 90 days of receipt of the 
SDR decision.23 

Coastal appealed the SDR decision to the Board and also petitioned the 
Board for a stay, which we granted based on BLM's non-opposition to a stay.24 

 SDR Decision at 2-3. 
 Id. at 3. 
 Id. (quoting 43 C.F.R. § 3107.2-1). 
 Id. (citing Coronado Oil Co., 164 IBLA 309, 398 (2005), affd, Coronado Oil Co. 

v. U.S. Department of the Interior, 415 F. Supp. 2d 1339, 1351-52 (D. Wyo. 
2006), appeal dismissed by settlement, No. 06-8083 (10th Cir. Sept. 14, 2007)). 

 Id. 
 Id. 
 Id. 
 Order, Coastal Petroleum Co., IBLA 2015-10 (Oct. 27, 2014). 
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DISCUSSION 

A. Coastal Did Not Meet Its Burden to Prove the Lease Was Extended by 
Capability to Produce in Paying Quantities 

Under the MLA, both competitive and noncompetitive oil and gas leases 
must be issued for a primary term of 10 years.25 A lease issued under the MLA 
for which there has been no discovery of oil or gas in paying quantities 
terminates automatically by operation of law unless the lease is extended.26 A 
lease may be extended beyond its primary term in one of two ways. First, 
"[e]ach such lease shall continue so long after its primary term as oil or gas is 
produced in paying quantities."27 This "continuation by production" is indefinite 
and is allowed when a lease is presently capable of producing oil or gas in 
sufficient quantities to exceed the cost of extraction and marketing.28 Second, 
the MLA provides that "[a]ny lease issued under this section for land on which 
. . . actual drilling operations were commenced prior to the end of its primary 
term and are being diligently prosecuted at that time shall be extended for two 
years and so long thereafter as oil or gas is produced in paying quantities."29 

Referred to as an "extension by drilling," this extension requires that a lessee 
conduct actual drilling operations on the last day of the lease term with an 
intent to complete a producing well .3 0 

Coastal now contends, as i t did before the MSO, that BLM was incorrect 
in concluding that the Federal 1-19A well was not capable of producing oil and 
gas in paying quantities, and that BLM therefore erred in concluding that the 
Lease expired on October 31, 2012, the end of its primary term. 

 30  § 226(e) (2012);   43 C.F.R. § 3107.2-1. 
 See Law of Federal Oil and Gas Leases § 14.20 ("In a real and  literal sense, 

this type of termination may be considered automatic termination. Its essential 
characteristic is that, unlike a lease cancellation or forfeiture, a termination is 
effective without the necessity of affirmative action on the part of the Secretary 
of Interior or his or her delegate."); Abe M. & George  Burx, Inc., 
134 IBLA 133, 138 (1995). 

 30 U.S.C. § 226(e) (2012); see also 43 C.F.R. §§ 3107.2-1, 3107.2-3; Atchee 
CBM, LLC, 183 IBLA 389, 393-94 (2013). 

   M. & George  Burx, Inc., 134 IBLA at 138; The  
Corp., 22 IBLA 270, 271-72 (1975). 

 30 U.S.C. § 226(e) (2012); see also 43 C.F.R. § 3107.1. 
 See Burton W. Hancock, 31 IBLA 18, 20 (1977); see also Atchee CBM, LLC, 

183 IBLA at 393-94. 
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We first consider and reject the argument that Coastal raised before the 
MSO, i.e., that its lease was extended because the Federal 1-19A well was 
capable of producing oil and/or gas in paying quantities. We then conclude that 
Coastal has not shown extraordinary circumstances that would warrant our 
consideration of the  i t did not raise below, i.e., that i t was engaged in 
actual drilling operations when the lease expired on October 31, 2012. 

 As noted, the MLA provides that an oil and gas lease "shall continue 
so long after its primary term as oil or gas is produced in paying quantities."31 

BLM's Handbook defines "production in paying quantities" as "actual lease 
production or the capability of lease production of oil or gas in sufficient value to 
exceed operation costs."32 To meet this standard, there must be a well on the 
lease that is "literally capable of production in paying quantities" on the 
"anniversary date of the lease."33 The Board has stated that  
production is not sufficient to satisfy the statutory requirement of capacity for 
present production in paying quantities,"34 and that  expectations as to 
the well and present assessments regarding potential for production from the 
well based on inferences drawn from present data are to be distinguished from 
the present status of the well as one capable of producing in paying quantities."35 

The term "[playing well" is defined at 30 C.F.R. § 3160.0-5 to mean "a  well 
that is capable of producing oil or gas of sufficient value to exceed direct 
operating costs and the costs of lease rentals or minimum royalty." In 
determining whether a well is capable of producing oil or gas in paying 
quantities, the Department has long required evidence that the  is 
actually in a condition to produce at the particular time in  In 
Coronado, the Board stated: 

[I]n order to be considered capable of production in paying 
quantities, a well must be "physically capable of producing a 
sufficient quantity of oil and/or gas to yield a reasonable profit after 
the payment of all the day-to-day costs incurred after the initial 

 30 U.S.C. § 226(e) (2012); 43 C.F.R. § 3107.2-1. 
 BLM Handbook 3701-1, at 15 (I I .A. l ) . 
 The  Corp., 22 IBLA at 271; see John Swanson, 51 IBLA 239, 242 

(1980); BLM Handbook 3107-1, at 16  
 The Polumbus Corp., 22 IBLA at 271; see John Swanson, 51 IBLA at 242. 
 John Swanson, 51 IBLA at 242; see The Polumbus Corp., 22 IBLA at 271-73. 
 Coronado Oil Co., 164 IBLA at 324 (quoting United Manufacturing Co., 

65  206 (1958)); see Atchee, CBM, LLC, 183 IBLA at 397. 
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drilling and equipping of the well, including the costs of operating 
the well, rendering the oil or gas marketable, and transporting and 
marketing that product." Actual production is not required to 
qualify a well as capable of production in paying quantities as long 
as production can clearly be obtained but has not been because of a 
lack of pipelines, roads, or markets for the  

However, a lease with no well on the leasehold at the end of the lease's primary 
term that is capable of producing in paying quantities must be considered to 
have automatically terminated as a matter of law.38 

Coastal argues that i t has provided sufficient evidence to show that the 
well is "capable of producing in paying quantities" even i f i t is not currently 
producing.39 But Coastal's argument before the Board on this crucial point is 
conclusory in nature and does not show error in the SDR decision.40 Coastal 
states: "The completion efforts performed to date on the second well [Federal 1-
19A] established that at least two formations on the structure underlying the 
Lease contained gas."41 Coastal then summarily asserts: "The information 
gathered to date by Coastal from the wells and submitted to BLM establish that 
the second well on the lease is capable of production in paying quantities and 
should be extended."42 

The lessee has the burden to prove, by a preponderance of the evidence, 
that there is a well on the lease capable of production in paying quantities.43 

Coastal admits that 2 weeks before the primary term of the lease expired, i t had 
moved the rig required for any type of flow testing or production off the well site, 
and the well was shut in before a paying quantities determination could be 
made.44 Coastal submitted a well completion report via e-mail on October 30, 

 Coronado Oil Co., 164 IBLA at 324 (quoting International Metals & 
Petroleum Corp., 158 IBLA 21, 22 n.6 (2002) (other citations omitted)). 

 E.g., The Polumbus Corp., 22 IBLA at 273. 
 Statement of Reasons (SOR) at 8. 
 See id. at 7-8. 
 Id. at 8. 
 Id. 
 Stove Creek Oil, Inc., 162 IBLA 98, 106 (2004); International Metals & 

Petroleum Corp., 158 IBLA at 22; Abe M. & George  Burx, Inc., 
134 IBLA at 139;  Co., LLC, 182 IBLA 234, 247 (2012). 

 See SOR at 4 ("The service rig was moved to complete some work on other 
sites in the area. . . . [T]he service rig could not return to place the tubing in the 
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 and separately sent, via overnight mail, a package with the well logs, a 
hydraulic fracturing report, a geology report, and a gas analysis.46 The well 
completion report indicated that the well had been tested on October 9, 2012, for 
a half hour. Coastal did not measure and record a flow rate for the gas. In the 
box for reporting "Well Status," Coastal notes "Returned on 10-16-12 to collect 
gas samples for analysis. Shut in Gas Well."47 

We agree with the MSO that Coastal has not shown that the Federal 1-
19A well is capable of producing oil or gas in paying quantities. The mere 
assertion that two formations underlying the well "contained gas," even i f this is 
accepted as a "demonstration of gas potential," is not sufficient to show that the 
well is capable of production in paying quantities.48 Coastal has not shown that 
the well is  capable of producing a sufficient quantity of oil and/or gas 
to yield a reasonable profit after the payment of all the dayto-day costs incurred 
after the initial drilling and equipping of the  . .  We agree with BLM 
that "Coastal failed to submit even the most basic information relating to the 
rate of gas produced by the well that would allow BLM to make the appropriate 
calculations regarding profitability," and that "[wjithout such production or flow 
rate data, BLM is unable to determine whether the amount of production would 
be of sufficient value to exceed its operation costs."50 Therefore, Coastal has 
failed to meet its burden of proof to show that the Federal 1-19A well was 
capable of producing in paying quantities. 

B. The Board Will Consider Arguments Not Raised on SDR Only in 
Extraordinary Circumstances 

 On appeal to the Board, Coastal makes an argument that i t did not 
raise in the SDR proceeding below, i.e., that the Lease was extended for 2 years 
beyond its primary term because i t was engaged in "testing" and "completing" 
the well, and that such activities "were commenced prior to the end of [the 

well for flow testing due to weather and roads, given the remote location of the 
lease."). 

 See e-mail from Robert J. Angerer to Barney Whiteman (Oct. 30, 2012). 
    2. 
 Well Completion Report or Recompletion Report and Log (Oct. 30, 2012). 
 The Polumbus Corp., 22 IBLA at 271 ("Potential production is not sufficient to 

satisfy the statutory requirement of capacity for present production in paying 
quantities."). 

 Coronado Oil Co., 164 IBLA at 324 (quoting International Metals & 
Petroleum Corp., 158 IBLA at 22 n.6) (emphasis added). 

 Answer at 24. 
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Lease's] primary term."51 Whether Coastal had begun "actual drilling 
operations" prior to the end of the Lease's 10-year primary term is a question 
that should have been addressed in the first instance by the MSO.52 

As the Board stated in Henry A.  "[e]xcept in extraordinary 
circumstances, this Board does not review issues which have not been the 
subject of a decision before us on  . .  We have explained: 

The rationale for the approach [of limiting Board review] is that 
generally i t is best to allow the initial decisionmaker to confront 
objections to proposed actions and to limit the Board's review to 
appeals of decisions addressing those objections because such a 
process follows the logical framework for decisionmaking within the 
Department, as i t relates to [the Bureau's]  

The Board's practice has been to follow  and decline to review issues not 
raised for the first time on appeal, except in "extraordinary circumstances."55 

In 2003 the Department codified the Board's practice by amending 
43 C.F.R. § 4.410(c)(1) to expressly  provide: "Where the Bureau or Office 
provided an opportunity for participation in its decisionmaking process, a party 
to the case . . . may raise on appeal only those issues . . . [r]aised by the party in 
its prior participation . . .  In the preamble to the final rule, the Department 
stated: "Under existing precedent, IBLA wi l l not adjudicate issues raised for the 
first time on appeal, except in extraordinary  

In the present case, Coastal did not argue before the MSO that i t was 
entitled to a 2-year extension of its lease due to actual drilling operations. 
Coastal does not present any "extraordinary circumstances" for not having 

   6. 
 See 43 C.F.R. §  4.410(c)(1); see Jeannine D. Faulkner, 189 IBLA 294, 302 & 

302 n.43 (2017) (citing 43 C.F.R. § 4.410(c)(1)). 
 62 IBLA 211, 212 (1982); accord, e.g., Faulkner, 189 IBLA at 302 n.43 (quotes 

 "extraordinary circumstances" requirement). 
 Southern Utah Wilderness Alliance (SUWA), 128 IBLA 52, 59 (1993) 

(declining to hear an issue raised for the first time on appeal that was not raised 
in the SDR proceedings). 

 Alker, 62 IBLA at 212; see also SUWA, 128 IBLA at 59 (failure to raise issue 
during SDR proceedings). 

 68 Fed. Reg. 33794, 33795 (June 5, 2003). 
 Id. (citing Alker, 62 IBLA at 212). 
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raised the issue on SDR,58 nor are "extraordinary circumstances" otherwise 
apparent. Accordingly, we need not adjudicate Coastal's  
argument. 

Therefore, pursuant to the authority delegated to the Board of Land 
Appeals by the Secretary of the Interior,59 the Board affirms the MSO's decision. 

I concur: 

 See Reply at 3-4. 
 43 C.F.R. § 4.1. 
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