
CASEY E. FOLKS, JR., ET AL.  (ON RECONSIDERATION)

183 IBLA 359                                                              Decided May 2, 2013



United States Department of the Interior
Office of Hearings and Appeals

Interior Board of Land Appeals
801 N. Quincy St., Suite 300

Arlington, VA 22203

CASEY E. FOLKS, JR., ET AL.
(ON RECONSIDERATION)

IBLA 2011-216-1 et al. Decided May 2, 2013

Motion for reconsideration of Casey E. Folks, Jr., 183 IBLA 24 (2012),
reversing decisions of the Nevada State Office, Bureau of Land Management,
declaring certain mining claims null and void ab initio. 

Reconsideration denied.

1. Rules of Practice: Reconsideration

As provided in 43 C.F.R. § 4.403(b), the Board may
reconsider a decision in extraordinary circumstances.  A
motion for reconsideration that does not specifically
address the rationale set forth in the Board’s decision fails
to establish extraordinary circumstances. 

2. Statutory Construction: Generally

Because any issue of statutory interpretation must begin
with the language of a statute, one cannot properly frame
such an issue by ignoring statutory definitions. 

3. Regulations: Generally--Statutory Construction: Generally

For regulations to be valid, they must be consistent with
the statute under which they are promulgated.  Thus, an
interpretation of a regulation that conforms to the statute
it implements is to be preferred over an interpretation
that does not.

4. Federal Land Policy and Management Act of 1976:
Withdrawals--Mining Claims: Lands Subject to--Mining
Claims: Withdrawn Lands--Withdrawals and Reservations:
Authority to Make--Withdrawals and Reservations: Effect
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of--Withdrawals and Reservations: Revocation and
Restoration 

Although 43 C.F.R. § 2091.6 states that land within a
withdrawal that expires is not automatically open to entry
but is opened only by publication of an opening order, 
43 C.F.R. § 2091.6 established a “default rule” that
requires an opening order for all withdrawals except
where a statute provides for automatic opening.  

5. Federal Land Policy and Management Act of 1976: Withdrawals--
Mining Claims: Lands Subject to--Mining Claims: Withdrawn Lands-- 
Withdrawals and Reservations: Authority to Make--Withdrawals and
Reservations: Effect of--Withdrawals and Reservations: Revocation and
Restoration 

Congress in section 204 of FLPMA effectively provided for
automatic opening by requiring that withdrawals have a
definite duration and that the period of withholding land
from location could not be extended unless certain
procedures are followed.

APPEARANCES:  Aaron Moody, Esq., and Russell Husen, Esq., Office of the Solicitor,
U.S. Department of the Interior, Washington, D.C., and Nancy S. Zahedi, Esq., Office
of the Regional Solicitor, U.S. Department of the Interior, Sacramento, California, for
the Bureau of Land Management; Gregory J. Walch, Esq., Las Vegas, Nevada, for
Casey E. Folks, Jr., et al.

OPINION BY CHIEF ADMINISTRATIVE JUDGE HOLT

The Bureau of Land Management (BLM) has filed a motion with the Board
that we reconsider our decision in Casey E. Folks, Jr., 183 IBLA 24 (2012), in which
we reversed decisions of BLM’s Nevada State Office that declared certain mining
claims null and void ab initio.  The claims were located on land previously withdrawn
under section 204 of the Federal Land Policy and Management Act of 1976 (FLPMA),
43 U.S.C. § 1714 (2006), for the Yucca Mountain nuclear waste repository in Nevada. 
Although the claims were located after the withdrawal expired on 
January 31, 2010, BLM’s decisions held that under 43 C.F.R. § 2091.6, the land
remains closed to mineral location until an opening order is published.
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The Rationale of the Board’s Decision

We reversed BLM because after a withdrawal issued pursuant to section 204 of
FLPMA expires, BLM has no authority to continue to withhold that land from location
unless the conditions for extending the withdrawal are satisfied or some new and
different action segregates the land from location.  183 IBLA at 50.  In subsection
202(j) of FLPMA, Congress broadly defined the term “withdrawal,” stating that it
“means withholding an area of Federal land from settlement, sale, location, or entry.”
 43 U.S.C. § 1702(j) (2006).1  Because Congress in subsections 204(c) and (d)
required that withdrawals under FLPMA have a specified duration, see 43 U.S.C. 
§ 1714(c), (d) (2006), it necessarily follows that the period of withholding land from
location can last no longer than the specified length of the withdrawal unless that
period has been extended as provided in subsection 204(f), 43 U.S.C. § 1714(f)
(2006).  Because BLM had not extended the withholding period in the manner
FLPMA requires, we found that the withdrawal provisions of FLPMA precluded the
application of 43 C.F.R. § 2091.6 after a withdrawal made pursuant to that statute
had terminated or expired.2

In reaching our conclusion, we examined the history of practices that had been
used by the Department and its predecessors to make land unavailable for
appropriation.  183 IBLA at 34-45.  We found that before the enactment of FLPMA,
very few statutes provided for the review, modification, or termination of
withdrawals, so land did not become open until revocation and restoration orders
were issued by authorized officials.  Id. at 41-42.  The few statutes that provided for
termination of withdrawals upon specified events generally still required further
action from an official before the land would become open.  Id. (citing 43 U.S.C. §
154 (2006); Buch v. Morton, 449 F.2d 600, 606 (9th Cir. 1971); Lee v. United States,
22 Cl. Ct. 457, 466-67 (1991)).  Unlike those statutes, FLPMA contains no language
that contemplates further action before land becomes open.

                                           
1  When a statute defines a term by saying that it “means” something, the term and
its definition “are to be interchangeable equivalents.”  Helvering v. Morgan’s, Inc., 
293 U.S. 121, 126 n.1 (1934); see United States v. Phillip Morris USA, Inc., 566 F.3d
1095, 1115 (D.C. Cir. 2009); United States v. Gertz, 249 F.2d 662, 666 (9th Cir.
1957).  Accordingly, the terms “withdrawal” and “withholding from location” are
used interchangeably in this opinion.
2  Nothing in our decision would preclude the use of opening orders to establish
conditions for entry at the time a FLPMA withdrawal expires or when revoking a
withdrawal before its termination date.  See, e.g., Public Land Order (PLO) No. 7622,
70 Fed. Reg. 1465 (Jan. 7, 2005).
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Instead, we found that FLPMA’s plain language states a purpose to redefine
the roles of Congress and the Executive with respect to withholding land from
disposition.  See 43 U.S.C. § 1701(a)(4) (2006).  Congress expressed a particular
concern about the availability of land for mining by providing that “public lands shall
be removed from or restored to the operation of the Mining Law of 1872 . . . only by
withdrawal action pursuant to section 1714 of this title or other action pursuant to
applicable law.”  43 U.S.C. § 1712(e)(3) (2006).  Congress then significantly
narrowed the scope of “applicable law” by repealing 29 statutes that authorized the
Executive to create, modify, or terminate withdrawals and by expressly repealing the
“implied authority of the President to make withdrawals and reservations resulting
from acquiescence of the Congress” recognized in the Supreme Court’s decision in
United States v. Midwest Oil Co., 236 U.S. 459 (1915).3  FLPMA, sec. 704(a), Pub. L.
No. 94-579, 90 Stat. 2743, 2792 (1976).  Accordingly, we concluded that BLM could
no longer withhold land from location pursuant to administrative practices that were
based solely on the implied authority that Congress repealed.

In redefining the roles of Congress and the Executive, FLPMA authorized the
Secretary to “make, modify, extend or revoke withdrawals [i.e., withhold land from
location] but only in accordance with the provisions and limitations of this section.” 
43 U.S.C. § 1714(a) (2006) (emphasis added).  Under section 204(c)(1) of FLPMA,
withdrawals of 5,000 acres or more can be no longer than 20 years and are subject to
a process for legislative disapproval.  See 43 U.S.C. § 1714(c)(1) (2006).  Under
section 204(d), the Secretary may make withdrawals of less than 5,000 acres:  
(1) without restriction when he deems the acreage “desirable for a resource use”; 
(2) for a period of 20 years for an administrative site or other Federal facility; and (3)
for not more than 5 years to preserve a tract then under consideration for withdrawal
by Congress.  See 43 U.S.C. § 1714(d) (2006).  

We observed that Congress established these time limits to avoid the problem
of “interminable ‘temporary’ withdrawals.”  183 IBLA at 48.  Furthermore, Congress
limited the circumstances for continuing to withhold land from location by requiring
the Secretary to report any extensions to the appropriate Congressional committees
and by providing that withdrawals “may be extended or further extended only upon
compliance with the provisions of subsection (c)(1) or (d) of this section [204],
whichever is applicable, and only if the Secretary determines that the purpose for 
                                           
3  In Midwest Oil, the Supreme Court found that because the Executive, as an agent,
had often withdrawn large areas of public land and that Congress, as the principal,
had never disapproved, such “acquiescence . . . operated as an implied grant of
power.”  236 U.S. at 475.  By Executive Order 10355, 17 Fed. Reg. 4831 (May 28,
1952), the Secretary was delegated authority to withdraw land, modify or revoke
withdrawals, and issue rules and regulations for the exercise of this delegated
authority.  This delegation included the implied authority recognized in Midwest Oil.

183 IBLA 362



IBLA 2011-216-1 et al.

which the withdrawal was first made requires the extension, and then only for a
period no longer than the length of the original withdrawal period.”  43 U.S.C.
§ 1714(f) (2006).  We concluded:  

To hold in this case that BLM may continue to withhold land from
location simply by failing to issue an opening order, or by neglecting to
update a notation on the public land records, would thwart the very
purpose of these provisions by enabling the “interminable ‘temporary’
withdrawals” that Congress sought to eliminate.

183 IBLA at 48.

However, before concluding that BLM’s decision must be reversed, we looked
beyond FLPMA to find some other basis that might sustain BLM’s decision because
Congress provided in 43 U.S.C. § 1712(e)(3) that public lands shall be removed from
or restored to the operation of the mining law only by withdrawal action pursuant to
43 U.S.C. § 1714 or other action pursuant to applicable law.  First, we considered the
Secretary’s general authority over public land provided by 43 U.S.C. § 1201, which
authorizes the Secretary “to enforce and carry into execution, by appropriate
regulations, every part of the provisions of title [43, Public Lands] not otherwise
specially provided for.”  (Emphasis added.)  We concluded that because FLPMA made
special provision for withholding land from location, the general authority granted by
43 U.S.C. § 1201 did not provide a basis for circumventing limitations specifically
established in FLPMA.  183 IBLA at 49-50 (citing Wilderness Society v. Morton,
479 F.2d 842, 868 n.54, 875 (D.C. Cir. 1973).    We then considered the Restoration
Act of September 30, 1913, 43 U.S.C. § 151 (2006), but found that the act did not
address a situation where there is no longer a withdrawal in effect from which land
may be released.  183 IBLA at 50.4

Arguments of the Parties

As provided in 43 C.F.R. § 4.403(b), we may reconsider a decision in
extraordinary circumstances, and counsel for BLM points out that we have “granted
petitions for reconsideration where the party requesting reconsideration provides
information that invalidates the premise upon which the Board’s original decision
was based.”  Motion at 4 (citing John L. Stenger (On Reconsideration), 171 IBLA 
                                           
4  We further found that BLM could not rely on that statute because BLM’s notice of
proposed rulemaking for 43 C.F.R. § 2091.6 made no reference to it as required by
the Administrative Procedure Act (APA), 5 U.S.C. § 553(b)(2) (2006).  183 IBLA at
50 (citing Global Van Lines v. Interstate Commerce Comm’n, 714 F.2d 1290, 1298 (5th
Cir. 1983); Nat’l Tour Brokers Ass’n v. United States, 591 F.2d 896, 900 (D.C. Cir.
1978)). 
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1, 3 (2006)).  BLM argues that “extraordinary circumstances” exist because the
Board’s decision invalidates 43 C.F.R. § 2091.6, a duly promulgated regulation, in a
manner that exceeds our authority.  Motion at 4-13.  BLM complains that the
decision “effectively requires a reversal of the BLM’s long-standing practice both with
respect to opening orders and the BLM’s interpretation that such orders are required
with respect to FLPMA withdrawals.”  Id. at 6.

BLM then argues that even if the Board has authority to disregard a regulation
that is inconsistent with the statute it purports to implement, we cannot do so here
because we did not find such inconsistency to be “free from all doubt.”  Motion at 9,
11-12 (citing Ruskin Lines v. BLM, 66 IBLA 109, 114 (1982) (Burski, A.J.,
concurring)).  BLM asserts that there is no conflict between section 204 of FLPMA
and 43 C.F.R. § 2091.6, because “FLPMA is silent with respect to whether the lands
are opened or closed [upon expiration of a withdrawal], and nowhere does it require
that the lands automatically become open.”  Motion at 15.

BLM attributes our error to improperly framing our analysis of 43 C.F.R.
§ 2091.6 by asking whether the BLM could continue to withhold land after a
withdrawal under section 204 of FLPMA expires.  Motion at 12.  According to BLM,
“the question is properly framed as whether 43 C.F.R. § 2091.6 properly exercised
the agency’s authority to determine when and under what circumstances lands
previously withdrawn will open.”  Id. 

The mining claimants argue that BLM has failed to demonstrate “extraordinary
circumstances” because it has presented no new information or evidence and merely
seeks to re-argue issues already considered and decided.5  Response at 3.  They point
out that under 43 C.F.R. § 4.403(f)(1), we do not grant a motion for reconsideration
that “[m]erely repeats arguments made in the original appeal, except in cases of
demonstrable error.”  They state:  “BLM had every opportunity to raise the nuanced
legal arguments it now presents during regular briefing, it just failed to do so.”  Id. at
4.

                                           
5  The claimants refer to 43 C.F.R. § 4.403(d), which provides:  “Extraordinary
circumstances that may warrant granting reconsideration include, but are not limited
to:  (1) Error in the Board’s interpretation of material facts; (2) Recent judicial
development; (3) Change in Departmental policy; or (4) Evidence that was not
before the Board at the time the Board’s decision was issued and that demonstrates
error in the decision.”  Subsection (e) states that a motion citing extraordinary
circumstances under paragraph (d)(4) must explain why the evidence was not
provided to the Board during the course of the original appeal.
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The claimants also note that we do not grant reconsideration if the movant
“‘[s]eeks relief from the legally binding consequences of a statute or regulation.’”  Id.
(quoting 43 C.F.R. § 4.403(f)(2)).  They point out:  “BLM’s newly asserted claim that
it may forever keep land in some kind of limbo (neither withdrawn nor open)
through its failure or refusal to issue an opening order is directly contrary to the
legislative directives limiting the Secretary’s authority to keep land withdrawn under
FLPMA.”  Id.  They argue that BLM improperly attributes controlling effect to its
regulation, correctly pointing out that for regulations to be valid, they “‘must be
consistent with the statute under which they are promulgated.’”   Id. at 5 (quoting
United States v. Larionoff, 431 U.S. 864, 873 (1977)).  As to BLM’s attempt to reframe
the issue, the claimants suggest that “BLM’s attempt to play word games . . . is
meaningless because the improper segratory effect is exactly the same.”  Response at
5-6.

Analysis

[1]  An error in the premise underlying a Board decision may constitute an
extraordinary circumstance that warrants reconsideration, even if that error does not
ultimately lead to a change in the result of the case.  See generally, AMCA Coal
Leasing, Inc. (On Reconsideration), 114 IBLA 246 (1990); United States v. Mills (On
Reconsideration), 94 IBLA 59 (1986).  However, arguments attacking the bases of our
decison provide no ground for reconsideration when, as here, those arguments lack
any merit.  Debra Smith (On Reconsideration), 180 IBLA 107, 108 (2010).

We have held that a motion for reconsideration fails to establish
“extraordinary circumstances” when it “does not specifically address the rationale for
our ruling set forth in our . . . decision.”  Id. at 108.  BLM’s motion fails this test
because it does not even acknowledge, much less address, the primary authorities on
which our decision was predicated:  the statutory provisions of FLPMA that control
any interpretation or implementation of a regulation such as 43 C.F.R. § 2091.6.

Although BLM argues that there is no conflict between this regulation and
FLPMA, any analysis must begin with the words of the statute itself.  See Duncan 
v. Walker, 533 U.S. 167, 172 (2001); Williams v. Taylor, 529 U.S. 420, 431 (2000);
Geo-Energy Partners 1983 Ltd. v. Salazar, 613 F.3d 946, 956 (9th Cir. 2010).  In
providing an interpretation sufficient to call into question the premise of our
decision, BLM’s motion must specifically address each of the following provisions of
FLPMA:  (1) section 102(a)(4) in which Congress stated a purpose to delineate the
extent to which the Executive may withdraw lands without legislative action, 43
U.S.C. § 1701(a)(4) (2006); (2) section 103(j) in which Congress broadly defined
“withdrawal” as  “withholding an area of Federal land from . . . location,” id.
§ 1702(j); (3) section 202(e)(3), where Congress provided that “public lands shall be
removed from or restored to the operation of the Mining Law of 1872 . . . only by

183 IBLA 365



IBLA 2011-216-1 et al.

withdrawal action pursuant to section 1714 of this title or other action pursuant to
applicable law,” id. § 1712(e)(3); (4) section 204 which authorizes and limits the
Secretary’s authority to withdraw (i.e., withhold) land from location by limiting the
duration of withdrawals and establishing conditions for extending them, id. § 1714;
and (5) section 704(a) which repeals the “implied authority of the President to make
withdrawals [defined as ‘withholding’] and reservations resulting from acquiescence
of the Congress,” 90 Stat. 2792, that had arguably provided the basis for BLM’s
longstanding practices for withholding land from location.

Here, the land remains “removed from . . . the operation of the Mining Law,”
but no section 204 withdrawal is in effect.  Because BLM cannot justify closing the
land to location under section 204, it can only do so by “other action pursuant to
applicable law” as required under section 202(e)(3).  Because Congress in section
704(a) of FLPMA repealed all of the implied authority to withhold land from
location, BLM is required to identify some specific statutory authority to support its
argument here.  As we found in our decision, neither the general rulemaking
authority under 43 U.S.C. § 1201 nor the Restoration Act of 1913, 43 U.S.C. § 151
(2006), provides a basis for keeping this land unavailable for location.  183 IBLA at
49-50.

Despite its 20-page length, BLM’s motion does not even cite any of these
provisions of FLPMA except for section 204, which it mentions frequently but without
discussing any of its specific requirements.  Thus, BLM fails to address the rationale
of our decision and fails to demonstrate an error in the premise on which our
decision was based.6  Instead, BLM argues that our decision invalidates the regulation
and urges us to reconsider our decision because such action exceeds our authority. 
Motion at 4-13.  Counsel’s mischaracterization of the effect of the Board’s decision
                                          
6  BLM’s failure to address the rationale of our decision is also evident in its
arguments with respect to the notation rule, under which land is not open to location
until such time as the notation of the withdrawal is removed from BLM records and
the land is restored to entry.  In arguing that Congress did not intend to overrule the
notation rule in FLPMA, BLM ignores the fact that our rationale was based on the
Federal Register Act, 44 U.S.C. § 1507 (2006), which provides that publication of a
document in the Federal Register imparts constructive notice of the contents and
requirements in that document.  183 IBLA at 43-45.  We referred to the opinion of 
the Department’s Solicitor Mastin G. White in Edwards v. Brockbank, A-25960, at 3-4
(Apr. 3, 1951), which makes clear that the notation rule cannot override the notice
provided by publication in the Federal Register.  We therefore concluded that in cases
where no opening order is required, the fact that BLM has not corrected its records to
reflect the expiration or termination of a withdrawal cannot negate the notice
provided by publication of the expiration date of a withdrawal in the Federal Register. 
183 IBLA at 45.
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does not provide a basis for finding extraordinary circumstances or undermine our
decison’s premise.  As explained below, it is BLM, not this Board, that would burden
the regulation with an invalidating interpretation by making it applicable in a
manner that cannot be reconciled with the intent of the legislation it purports to
implement.

Moreover, this is not the first time that the Board has identified an
inconsistency between one of BLM’s regulations and the statute that the regulation
implements, and the arguments BLM makes here are an iteration of those raised and
answered in Alamo Ranch Co., Inc., 135 IBLA 61 (1996).  In carrying out its appellate
review responsibility, the Board must necessarily exercise the authority to determine
whether a regulation as applied to an appellant is consistent with the statutory
authority on which it is based, and we have declined to apply a regulation when its
application to the facts of that case would be clearly inconsistent with the statute. 
See id. at 66, and cases cited therein.7

But even if the Board may consider whether a regulation is consistent with the
statute it purports to implement, BLM argues that we cannot disregard the regulation
unless we find such inconsistency to be “free from all doubt.”  Motion at 9, 11-12
(citing Ruskin Lines v. BLM, 66 IBLA 109, 114 (1982) (Burski, A. J., concurring)). 
Although BLM focuses on the absence of these “magic words” in our decision,8 BLM 
                                           
7  Moreover, BLM’s views on this issue do not align with those of the Department,
which has defended this Board’s role in resolving conflicts between statutes and
regulations.  For example, the Board identified a conflict between 30 U.S.C. § 226(i)
and 43 C.F.R. § 3107.2-2 involving termination of an oil and gas lease upon cessation
of production and applied the statute rather than the regulation, holding the
regulatory language to be without effect.  See, e.g., International Metals & Petroleum
Corp., 158 IBLA 15, 20-21, n.6 (2002) (citing Merit Productions, 144 IBLA 156, 161-
67 (1998) (Burski, A. J., concurring)).  The Department has defended decisions on
the basis of the Board’s rationale, not the regulation, even though the regulation has
not yet been corrected.  See, e.g., Two Bay Petroleum v. U.S. Dep’t. of the Interior, 
2007 WL 2028192 (July 10, 2007), aff’g Two Bay Petroleum, 166 IBLA 329 (2005);
see also Coronado Oil Co. v. U.S. Dep’t of the Interior, 415 F. Supp. 2d 1339 (D. Wyo.
2006).  Unlike the court in Two Bay, the court in Coronado gave effect to BLM’s
regulation after finding that it was not in conflict with the statute.  Id. at 1349, rev’g
in part Coronado Oil Co., 164 IBLA 107 (2004).  The Department’s Solicitor
disagreed:  “We believe Coronado is limited to its facts and not an authoritative
interpretation of the [Mineral Leasing Act] outside of Wyoming.”  Sol. Op., “Revival
of Offshore Oil and Gas Leases,” M-37019 (Jan. 15, 2009), at 9 n.7. 
8  We note, however, that Judge Burski did not use those “magic words” when he
found regulatory language to be “a nullity” when it conflicted with a statute in Merit

(continued...)
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has apparently overlooked that portion of our opinion where we pointed to Congress’
concern with the problem of “interminable ‘temporary’ withdrawals” which it
addressed by providing that withdrawals (defined as withholding land from location)
may be extended only upon compliance with the provisions of 43 U.S.C. § 1714(f)
(2006), not by failing to publish an opening order.  We left no room for doubt when
we concluded:  

To hold in this case that BLM may continue to withhold land from
location simply by failing to issue an opening order, or by neglecting to
update a notation on the public land records, would thwart the very
purpose of these provisions by enabling the “interminable ‘temporary’
withdrawals” that Congress sought to eliminate.

183 IBLA at 48.

BLM attempts to demonstrate error in our decision by arguing that its
regulation is consistent with FLPMA, that Congress did not intend to alter existing
practices by which the Secretary determined when land was open, and that our
decision upsets BLM’s longstanding interpretation of FLPMA.  BLM attributes our
errors to an improper framing of the issue.  In the remainder of this opinion, we
explain why each of these concerns fails to invalidate the premise of our decision.  
We start first by addressing BLM’s attempt to reframe the issue and examining
Congressional intent to demonstrate why BLM, not this Board, has framed the issue
improperly.  We then examine BLM’s claims that its interpretation of FLPMA is
“longstanding” and that its interpretation of the regulation applies to FLPMA
withdrawals.

Framing the Issue 

[2]  Because any issue of statutory interpretation must begin with the
language of a statute as noted above, one cannot properly address such an issue by
ignoring statutory definitions.  Although BLM asserts that we improperly framed our
analysis of 43 C.F.R. § 2091.6 by asking whether BLM could continue to withhold
land after a withdrawal under section 204 of FLPMA expires, Motion at 12, BLM
ignores the fact that the statute itself articulates the issue this way by defining
“withdrawal” as withholding land from location.  Although BLM would frame the
issue “as whether 43 C.F.R. § 2091.6 properly exercised the agency’s authority to
determine when and under what circumstances lands previously withdrawn will 

                                           
8  (...continued)
Productions, 144 IBLA at 164.
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open,” BLM makes no effort to establish a legal basis for that authority with respect
to FLPMA withdrawals.9  Id.

 Nor can one properly frame an issue by a process of circular reasoning or by
begging the question, i.e, assuming the answer to the very question presented.  Here,
BLM simply assumes that any “authority to determine when and under what
circumstances lands previously withdrawn will open” applies to FLPMA withdrawals
and was unaffected by that statute.  As a consequence, BLM addresses the issue in a
way that ignores the specific provisions of FLPMA identified above that prove BLM’s
assumption to be false.  Indeed, BLM’s argument would effectively eviscerate the time
limitations in FLPMA’s withdrawal provisions:  BLM argues that land remains
withheld after the period of withholding has ended.10

The mining claimants’ objections to BLM’s “word games” that land that is not
withdrawn may still be closed to mining is well taken.  The proponents of FLPMA’s
withdrawal provisions were mindful that land is either open to location or it is not,
and one of their principal objectives was to eliminate BLM’s authority to make land
unavailable for mining location for indefinite periods.  More than 3 years have
elapsed since the Yucca Mountain withdrawal expired, yet BLM has not yet issued an
opening order and insists that the land is still closed to mining.  To suggest that such
a circumstance is anything other than an attempt to extend the withdrawal without
following the extension procedure in FLPMA is disingenuous at best.

                                           
9  BLM refers to the Secretary’s rulemaking authority under section 310 of FLPMA,
43 U.S.C. § 1740 (2006), but that provision generally authorizes the Secretary “to
promulgate rules and regulations to carry out the purposes of this Act and of other
laws applicable to the public lands,” not to thwart those laws.  We reject the
implication that BLM may use this authority to nullify restrictions elsewhere in
FLPMA.
10  BLM points out that “§ 204(b)(l) expressly provides that the segregative effect of a
withdrawal application ‘shall terminate’ upon, among other things, expiration of a
two-year period from publication of notice of the application in the Federal Register,”
but that sections 204(f) and 204(c) do not state what happens to the segregative
effect “when a withdrawal expires.”  Motion at 17.  BLM overlooks the fact that
FLPMA applies the term “segregative effect” to a withdrawal application but not to
the withdrawal itself which FLPMA defines as “withholding” rather than
“segregation.”  Just as land automatically becomes open when the segregative effect
of a withdrawal application terminates, it must automatically become open once the
duration of a FLPMA withdrawal ends unless the period of withholding has been
appropriately extended.
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As we observed in our decision, the Department held land unavailable to
location under a variety of actual and perceived authorities prior to the enactment of
FLPMA.  183 IBLA at 36-45.  In developing FLPMA, Congress noted “the increase of
administrative restrictions on multiple use” and designed the withdrawal provisions
and land use provisions “to encourage correction of this situation.”  H.R. Rep. No. 
94-1163, 94th Cong., 2d Sess. 19 (1976), reprinted in Senate Comm. on Energy and
Natural Resources, 95th Cong., 2d Sess., Legislative History of the Federal Land
Policy and Management Act of 1976, 449 (Comm. Print 1978) (hereinafter cited as
Legislative History). 

We pointed out how the provisions of FLPMA were intended to implement the
recommendations of the Public Land Law Review Commission (PLLRC) in its report,
One Third of the Nation’s Land (PLLRC Report) (1970), including the
recommendations with respect to withdrawals.  See 183 IBLA at 46 n.29 and
authorities cited therein; see also Jerome C. Muys, The Public Land Law Review
Commission’s Impact on the Federal Land Policy and Management Act of 1976,  21 ARIZ.
L. REV. 301 (1979) (hereinafter cited as Muys, PLLRC’s Impact).11  The intent
underlying FLPMA’s withdrawal provisions simply cannot be fully appreciated
without some understanding of the land use conflicts that impelled Congress to
establish the PLLRC and the continuing controversies that the withdrawal provisions
were intended to resolve. 

The Intent of Congress

The controversies that led to the creation of PLLRC and the enactment of
FLPMA began in the 1950s, when rapid population growth and economic expansion
after World War II not only increased demand for public land resources such as
timber, fuels, and minerals, but a more affluent population with more leisure time
created new pressures for recreational use of public land.  See Jerome C. Muys,
America’s Changing View of its Public Lands and Waters (1955-2004):  The New
Paradigm, 50 ROCKY MTN. MIN. L. INST. § 3A.02[1] (2004) (hereinafter cited as
Muys).12  When a proposal to create a wilderness system was sponsored by Senator 

                                           
11  Mr. Muys was the former Assistant General Counsel and Chief of the Legal Group
of the staff of the PLLRC.
12  See also Jerome C. Muys, John D. Leshy, Whither the Public Lands?, 41 ROCKY MTN.
MIN. L. INST. § 3.03 (1995); Perry R. Hagenstein, One Third of the Nation’s
Land–Evolution of a Policy Recommendation, 12 NAT. RESOURCES J. 56 (1972).
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Clinton Anderson,13 it was blocked by Representative Wayne Aspinall 14 out of 
concern about the proposal’s effects on western mining, grazing, timber, and water
interests.  Aspinall recognized the need for a comprehensive review of the entire body
of public land laws, and a compromise resulted in the enactment of the Wilderness
Act, 16 U.S.C. §§ 1131-1136 (2006), which provided for a review of land with
wilderness characteristics, and an act creating the PLLRC to undertake the needed
study of laws that affected all public lands.  Act of September 19, 1964, § 2, Pub. L.
No. 88-606, 78 Stat. 982 (1964).15

Because the PLLRC was created out of the need to address the conflict
between meeting the demand for commodities including minerals, and the demand
for recreation, the PLLRC scrutinized the Department’s longstanding practices for
withdrawing or otherwise setting aside public lands.  See Charles F. Wheatley, Jr.,
Study of Withdrawals and Reservations of Public Domain Lands (1969) (PLLRC
Withdrawal Study).  Calling for a departure from those longstanding practices, the
PLLRC recommended that:

Congress assert its constitutional authority by enacting legislation
reserving unto itself exclusive authority to withdraw or otherwise set
aside public lands for specified limited-purpose uses and delineating
specific delegation of authority to the Executive as to the types of
withdrawals and set asides that may be effected without legislative
action.

PLLRC Report at 2.  Executive withdrawals should have a specified duration to avoid
the problem of “interminable ‘temporary’ withdrawals.”  Id. at 55-56.

Given the wide-ranging nature of the PLLRC Report, there was no single
constituency to support all of its recommendations.  See Muys, PLLRC’s Impact, 
                                           
13  Sen. Anderson was Chairman of the Senate Interior and Insular Affairs Committee,
now called the Senate Energy and Natural Resources Committee.
14  Rep. Aspinall was Chairman of the House Interior and Insular Affairs Committee,
now called the House Resources Committee.
15  The PLLRC was no ordinary commission composed of public figures whose
recommendations could simply be ignored.  Of PLLRC’s 19 members, 13 were
members of the House and Senate committees having jurisdiction over public lands
including Aspinall as PLLRC’s Chairman.  “The basic concept behind having the
nineteen-member Commission dominated by the members from the Senate and
House of Representatives . . . was that those members could be expected to initiate
and/or support legislation implementing the Commission’s recommendations.” 
Muys, PLLRC’s Impact, 21 ARIZ. L. REV. at 301-02. 
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21 ARIZ. L. REV. at 302-03.  Early attempts at legislation faltered, but in 1975,
legislation was introduced that would develop into FLPMA.  See id. at 303-06;
Legislative History at 1111-1779; Eleanor R. Schwartz, A Capsule Examination of the
Legislative History of the Federal Land Policy and Management Act of 1976, 21 ARIZ. L.
REV. 285, 286-96 (1979).

The bills that emerged from the Senate and House of Representatives were
referred to a conference committee and the withdrawal provisions of FLPMA were
derived from the House bill.  See H.R. Conf. Rep. No. 94-1724, p. 58 (1976),
reprinted in Legislative History at 928.  Although BLM now argues Congress did not
intend to disturb the longstanding practices by which land was set aside from mineral
location, see Motion at 16-17, Congress expressly designed the withdrawal provisions
and land use provisions “to encourage correction of this situation,” as noted above.
H.R. Rep. No. 94-1163, 94th Cong., 2d Sess. 19 (1976), reprinted in Legislative
History at 449.  Indeed, the senior officials of this Department understood the effect
of the withdrawal provisions on existing practices and strongly opposed them. 
Assistant Secretary Horton argued:  “The definition of ‘withdrawal’ and the
administrative and repeal provisions relating to withdrawals create insurmountable
legal and administrative problems.”  H.R. Rep. No. 94-1163, p. 42 (1976), reprinted
in Legislative History at 472.  The Assistant Secretary included a summary of major
problem areas, prepared with the assistance of the Solicitor, that concluded: 

[T]he withdrawal definition and procedural provisions do not reflect
adequate consideration and understanding of preexisting law in this
area.  Instead of improving a system that has in fact worked adequately
for many years, they would serve only to generate confusion and stymie
effective land administration and management.

Id. at 47, reprinted in Legislative History at 477. 

The proponents of the withdrawal provisions were emphatic in rejecting the
Assistant Secretary’s assertion that the existing system “has in fact worked
adequately.”  When the legislation was being debated in the House, the withdrawal
provisions were perhaps its most controversial feature, polarizing those who wanted
land to be available for mining against those who wanted to continue existing
practices that would make land unavailable for mineral location with less legislative
oversight.  These conflicting viewpoints became sharply evident when members of
the House of Representatives focused on proposals that called for time limits on
Secretarial withdrawals and established a legislative disapproval process for
withdrawals of 5,000 acres or more.  Although some of FLPMA’s co-sponsors thought 

183 IBLA 372



IBLA 2011-216-1 et al.

all withdrawals should be subject to a legislative disapproval process, they were
willing to compromise by applying the 5,000-acre threshold.16

Nevertheless, Representative John F. Seiberling, a member of the House
Interior and Insular Affairs Committee (but not a FLPMA co-sponsor), called the
withdrawal provisions “two of the most objectionable provisions in the legislation.” 
122 CONG. REC. at H7583 (daily ed. July 22, 1976), reprinted in Legislative History at
669.  Representative Joe Skubitz, a co-sponsor of the legislation and a proponent of
the withdrawal provisions, offered this rebuttal, strongly stressing the importance of
legislative oversight:

The management or withdrawal of Federal lands is an extremely
important matter, a matter which must not be left solely in the hands of
an often unresponsive and unyielding bureaucracy.

. . . .

. . . [T]he BLM will retain its authority to propose and carry out withdrawals.

The important difference is that these withdrawals will be
subject to the veto of either House of Congress.

. . . . 

We must end what often has been a historic pattern of casual or
even reckless withdrawal of public lands.

It is essential that Congress be informed of, and able to oppose if
necessary, withdrawals which it determines not to be in the best
interests of all the people.

. . . . 

It seems inconsistent for some to decry our country’s increasing
energy dependence on foreign imports, and yet, at the same time to
continue restricting the development of more and more of our Federal
lands.

                                           
16  See Remarks of co-sponsor Rep. Sam Steiger, 122 CONG. REC. at H7598 (daily ed.
July 22, 1976), reprinted in Legislative History at 684, quoted infra.
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Why, for example, do we continue to so severely restrict the
discovery and mining of valuable minerals or energy resources available
to us within the United States?

122 CONG. REC. at H7583-84, reprinted in Legislative History at 669-70.17

Seeking to minimize the circumstances in which Congress would be called
upon to exercise oversight, Representative Patsy Mink proposed raising the limit from
5,000 to 25,000 acres for withdrawals subject to legislative disapproval.  Id. at
H7584-85, reprinted in Legislative History at 670-71.18  When Mink rose again to
amend the 5,000-acre limit, Representative Steiger responded:

The 5,000 acres already represent a very strong compromise.  I
will tell my friends that the concept of turning public land withdrawal
options loose again to the whim of the Secretary, inevitably prompted
by some Under Secretary, has led to some of the grossest
mismanagement of this opportunity.

This bill does not actually correct this with the 5,000 acreages. 
If this Congress were acting responsibly, if the committee had the
courage of its convictions, we would have had no acreage limitations. 
We would have said that every withdrawal is the responsibility of the 

                                           
17  These remarks of Rep. Skubitz were quoted by the court in Mountain States Legal
Foundation v. Andrus, 499 F. Supp. 383, 395 (D. Wyo. 1980), to support its
conclusion that FLPMA’s withdrawal provisions were intended by Congress to limit
the discretionary authority traditionally exercised by the Secretary to make land
unavailable for mineral development.
18  Rep. Steiger of Arizona provided the following observation to orient those who
would be reading this legislative history:

I think that the gentle reader of the RECORD is now seeing this
breathless controversy unrolling before his very eyes because we have a
gentleman from Ohio (Mr. Seiberling), a man with no public lands in
his State; we have the gentlewoman from Hawaii (Mrs. Mink), the
gentle, articulate lady with no public lands in her State, announcing
their plan to support this legislation in the event their amendments are
successful.  Then we have those of us who live in the public lands States
who, should their amendments be successful, will not support this bill. 
So, breathless readers of the RECORD, read on for what occurs.

122 CONG. REC. at H7585, reprinted in Legislative History at 671.
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Congress, because clearly the previous Secretaries of the Interior have
abused that withdrawal privilege.

Id. at H7598, reprinted in Legislative History at 684.  When asked to provide an
example, Steiger responded by referring to a withdrawal of 1,800 acres in southern
Utah, “[t]he sole purpose of [which] . . . is to prevent mining.”

I would tell my friend and those Members who would still the
mining industry of this country and the good faith of the people of this
Nation, . . . the record is replete with thousands of withdrawals that are
capricious, that are at the whim of some group or some local pressure
group.

That is the reason we need the protection, as meager as it may
be, of this body to prevent promiscuous withdrawals.  This is the place
to draw the line.

Id. at H7598-99, reprinted in Legislative History at 684-85.

The proponents of FLPMA’s withdrawal provisions prevailed.  As the author of
the PLLRC Withdrawal Study later observed:  “The delineation by the Act of the
specific terms and conditions upon which the Secretary of the Interior can exercise
withdrawal power and the persons to whom it may be delegated, make clear that
Congress intended to occupy the entire field permitted under its constitutional
authority over the public lands and to control and direct the executive use of
withdrawal power.”  Charles F. Wheatley, Jr., Withdrawals Under the Federal Land
Policy Management Act of 1976, 21 ARIZ. L. REV. 311, 319 (1979).

Although this case involves a withdrawal of less than 5,000 acres, we cannot
turn a blind eye to the broader contexts in which any interpretation of 43 C.F.R.
§ 2091.6 will operate.  Just as 43 C.F.R. § 2091.6 does not distinguish FLPMA
withdrawals from other withdrawals, it makes no distinction between FLPMA
withdrawals of less than 5,000 acres and those of 5,000 or more acres.  Section
204(f) requires that all extensions of FLPMA withdrawals be reported to the
appropriate congressional committees, and Congress made the extension of a
withdrawal of 5,000 or more acres subject to the Congressional oversight procedures
in section 204(c)(1).19  If BLM were correct that land does not become open to
                                            
19  FLPMA in section 204(c) establishes detailed procedures for expedited review by
Congressional committees of withdrawals of 5,000 or more acres that can lead to
Congressional disapproval or a “legislative veto” of a withdrawal.  The Secretary is
required to notify both Houses of Congress of such a withdrawal which, if the

(continued...)
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location after a FLPMA withdrawal expires until publication of an opening order,
BLM could, in effect, extend a withdrawal (keeping the land unavailable for location)
indefinitely simply by refraining from issuing an opening order and by not notifying
Congress, thereby avoiding any possibility of Congressional disapproval.  Such a
result is clearly inconsistent with and would thwart the intent of Congress when it
enacted FLPMA’s withdrawal provisions.20

                                             
19 (...continued)
Congress then adopts a concurrent resolution stating that such House does not
approve the withdrawal, will become ineffective in 90 days.

The constitutionality of FLPMA’s legislative veto provisions became doubtful
after the Supreme Court’s opinion in Immigration and Naturalization Serv. v. Chadha,
462 U.S. 919 (1983).  In that case, the Court held that a legislative veto pursuant to a
provision of the Immigration and Nationality Act violated Article I of the
Constitution, which requires that legislation be enacted by both houses of Congress
(the bicameralism requirement) and then presented to the President for signature or
veto
(the presentment requirement).

When the Secretary withdrew more than 1 million acres of land in northern
Arizona from location under the mining laws, see 77 Fed. Reg. 2317 (Jan. 17, 2012),
several plaintiffs asserted that the withdrawal was unconstitutional.  Yount v. Salazar, 
2013 WL 1149776 (D. Ariz. Mar. 20, 2013).  Although the plaintiffs and defendants
agreed, and the court held, that the legislative veto provision of FLPMA was
unconstitutional, the plaintiffs argued that the legislative veto was not severable from
the rest of section 204(c) because Congress would not have granted the Secretary
authority to make large withdrawals without a legislative veto.  Thus, they argued,
the withdrawal itself was invalid.  Id. at *3.  However, the court agreed with this
Department’s view that the notice and reporting requirements of section 204(c) “have
oversight value even when severed from the legislative veto to which they were
originally attached.”  Id. at *10; see Federal Defendants’ Cross-motion for Partial
Summary Judgment at 10-11.

Although the Yount case involves an initial withdrawal, the extension of a
large withdrawal also involves a notice requirement and is subject to a legislative
veto because subsection 204(f) of FLPMA makes extensions subject to the
requirements of subsection 204(c)(1), just as for an initial withdrawal.  Just as this
Department has recognized the importance of the notice requirement in arguing that
the unconstitutional legislative veto is severable from its withdrawal authority under
FLPMA, it is no less important to sustain the severability of the legislative veto from
the Secretary’s authority to extend withdrawals.
20  We note that there is no evidence in the record that in the 3 years since the 
Yucca Mountain withdrawal expired that BLM has notified Congress of its intention
to not issue an opening order for the affected lands. 
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The importance of “the scheme by which Congress has reserved the right to
disapprove administrative withdrawals” was emphasized in a case that involved a
withdrawal for a construction of a nuclear waste facility.  New Mexico v. Watkins,
969 F.2d 1122, 1136 (D.C. Cir. 1991).  Even though the legislative veto may be
unconstitutional, see Yount v. Salazar, 2013 WL 1149776 at *2 (D. Ariz. Mar. 20,
2013), the notice requirement is no less important because it alerts Congress so it has
an opportunity to enact proper legislation to block a withdrawal.  See id. at *12.

Although the original withdrawal in Watkins did not allow for disposal or
experimentation with nuclear waste, the Assistant Secretary of this Department later
modified the withdrawal to allow for a test phase of the project using nuclear waste
and extended the term of the withdrawal.  Id. at 1126-27.  Noting that subsection
204(f) of FLPMA authorizes an extension “only if the Secretary determines that the
purpose for which the withdrawal was first made requires the extension,” the Court
found:  “Because Interior modified the purpose and extended the withdrawal of the 
. . . site to include storage of radioactive waste without ever reporting to Congress on
the effects of this use, the district court properly concluded that the extension
violated FLPMA.”  Id. at 1135-36.  

BLM argues that the Court in Watkins addressed the procedural requirements
for extending or modifying withdrawals but did not address the question of whether
lands originally withdrawn pursuant to section 204 of FLPMA automatically become
open to entry when the withdrawal expires.  Motion at 14-15.  BLM overlooks the
fact that the Government had already conceded that extension of a withdrawal “was
necessary ‘to continue the protection of the land’ from the operation of the land
laws,” and the court acknowledged that “the same can be said of every withdrawal.” 
Watkins, 969 F.2d at 1135.  Thus, the Court in Watkins concluded that the Assistant
Secretary could not continue to protect the land from the operation of the land laws
merely by complying with the requirements for extending a withdrawal when the
purpose had changed because that would circumvent the procedures for legislative
oversight.  It necessarily follows that after a FLPMA withdrawal reaches the end of its
term, BLM cannot “continue to protect the land” from the operation of the land laws
simply by doing nothing.  A former Under and Assistant Secretary of this Department
recognized that the “time limit [for withdrawals in FLPMA] has been imposed to
minimize the segregative effect of withdrawals authorized by the executive branch.” 
John A. Carver, Federal Land Policy and Management Act of 1976: Fruition or
Frustration, 54 DENVER L. J. 387, 388 (1977).21

                                           
21  Mr. Carver also served on the Federal Power Commission and the PLLRC Advisory
Council.  His article identifies the extent to which FLPMA implemented each of
PLLRC’s recommendations.  
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BLM’s “Long-standing” Practice and Interpretation

Although BLM asserts that it has a “long-standing” practice and interpretation
requiring opening orders with respect to FLPMA withdrawals, Motion at 6, it has
provided no evidence to support this claim.22  In our decision, we rejected BLM’s
argument that the regulation itself contains an interpretation of FLPMA because
“BLM [did] not identify the statutory term being construed or the interpretation the
regulation gives it,” and because “[t]he regulation refers to withdrawals generally
with no particular reference to a provision of FLPMA.”  183 IBLA at 32-33 n.11.23

We first observe that the interpretation of FLPMA BLM now advances cannot
be reconciled with the views expressed by senior Departmental officials who
recognized the anticipated effect of FLPMA’s proposed withdrawal provisions on
existing practices as we noted in the previous section of this opinion.  Furthermore, it
is clear that BLM’s current “long-standing” interpretation was not operative in 1992
when the Government argued that extension of a withdrawal “was necessary ‘to
continue the protection of the land’ from the operation of the land laws.”  Watkins,
969 F.2d at 1135 (quoting from the brief filed on behalf of the defendants who
included the Secretary of the Interior).  The Government would have had no good
faith basis for making this argument if it believed that the land could continue to be
protected simply by failing to issue an opening order as BLM now urges in its Motion.

Finally, knowledge of this “long-standing” interpretation had not been
imparted to BLM employees at the time appellants located these claims.  As we noted
in our decision, BLM told appellants and investigators from the Government
Accountability Office (GAO) that the land was open to location of mining claims, and 
                                           
22  For example, BLM has cited no PLO issued long after a FLPMA withdrawal has
expired purporting to open the land to location.  Instead, BLM cites authorities that
either pre-date the enactment of FLPMA or otherwise do not involve FLPMA
withdrawals.  E.g., Esdras K. Hartley, 58 IBLA 329 (1981) (involving reconveyed
lands rather than withdrawn lands); Petro Leasco, Inc., 42 IBLA 345 (1979)
(reconveyed lands); Chevron Oil Co., 32 IBLA 275 (1977) (reconveyed lands); 
Earl Crecelouis Hall, 58 I.D. 557 (1943) (pre-FLPMA); California and Oregon Land Co.
v. Hulen and Hunnicut, 46 L.D. 55 (1917) (pre-FLPMA).
23  We stated further:  “[A] careful review of the text of the final rule and its preamble
strongly impels the conclusion that no consideration whatsoever was given to the
requirements of section 204(f) of FLPMA when the language of 43 C.F.R. 
§ 2091.6 was drafted.  Otherwise, we would have found an explicit discussion of how
withholding land from location after a FLPMA withdrawal expired until issuance of
an opening order would be consistent with FLPMA’s requirements for extending
withdrawals.”  Id. 
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it was only later that the Office of the Solicitor offered its interpretation that the
lands were still closed to entry because no opening order had been issued.  183 IBLA
at 28 n.6 (citing Government Accountability Office, Yucca Mountain: Information on
Alternative Uses of the Site and Related Challenges (2011) at 28).

There is a reason why the issue in this appeal did not arise previously.  The
Watkins case shows that in the past, BLM did not continue to withhold from location
previously withdrawn land by refraining from issuing an opening order; it did so by
extending withdrawals as it originally proposed to do for Yucca Mountain.  However,
once the President proposed to eliminate funding for the Yucca Mountain project and
the Department of Energy attempted to withdraw its license application, it became
doubtful that the withdrawal could be extended for its original purpose as required
by the Watkins decision.

Interpreting FLPMA and 43 C.F.R. § 2091.6

[3]  As noted above, the claimants correctly point out that for regulations to
be valid, they “must be consistent with the statute under which they are
promulgated.”  Response at 5 (quoting United States v. Larionoff, 431 U.S. at 873). 
The Court explained:  “The power of an administrative officer or board to administer
a federal statute and to prescribe rules and regulations to that end is . . . (only) the
power to adopt regulations to carry into effect the will of Congress as expressed by
the statute.  A regulation which does not do this, but operates to create a rule out of
harmony with the statute, is a mere nullity.”  Id. n.12 (quoting Manhattan General
Equip. Co. v. Comm’r, 297 U.S. 129, 134 (1936)). 

There is an established hierarchy of legal authority that clearly places
administrative regulations in a position subordinate to that of statutes.  “A regulation
cannot create authority were none has been conferred by Congress, and where
Congress has enacted a statute, a regulation cannot exceed, diminish, or negate the
authority thus granted.”  Jerry D. Grover, 160 IBLA 261, 267 (2003).  Thus, an
interpretation of a regulation that conforms to the statute it implements is to be
preferred over an interpretation that does not.  See Blue Mountain Energy, Inc., 
162 IBLA 108, 119 (2004) (“A rule must be interpreted harmoniously with a statute
dealing with the same subject matter,” citing Rice v. Martin Marietta Corp., 13 F.3d
1563, 1568 (Fed. Cir. 1993)).

[4]  We recognized that 43 C.F.R. § 2091.6 states that land subject to a
withdrawal that expires is not automatically open to entry but is opened by
publication in the Federal Register of an opening order.  183 IBLA at 30.  The
statement on its face applies to every withdrawal, and if finding an exception
“invalidates” the regulation, that bridge was crossed 22 years ago when we
recognized that there are withdrawals for which this statement is not true.  E.g., 
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Richard Bargen, 117 IBLA 239, 241-43 (1991).  We concluded that whether an
exception exists depends on the provisions of the statute under which the withdrawal
or segregation occurred.  183 IBLA at 31.  The withdrawal in Bargen was made under
a statute that expressly stated when the withdrawal terminated and further provided
that the withdrawal may not be extended or renewed except by Act of Congress, just
as the withdrawal here was issued pursuant to a statute that requires a statement of
the duration of a withdrawal (i.e., the period the land is withheld from location) and,
similar to the withdrawal in Bargen, provides that a withdrawal (i.e., the period of
withholding) cannot be extended unless certain actions are taken.  43 U.S.C.
§ 1714(d), (f) (2006).

Although BLM argues that here we did not apply a duly promulgated
regulation that is applicable by its terms, see Motion at 13, BLM elsewhere recognizes
that finding an exception to 43 C.F.R. § 2091.6 does not “invalidate” the regulation
because it was intended to establish a “default rule” that required an opening order
for all withdrawals except where a statute provided for automatic opening.  Id. at 
6-7; see 52 Fed. Reg. at 12171-72.   BLM suggests that FLPMA does not provide for
automatic opening, but neither did the withdrawal considered in Bargen. 

Nevertheless, BLM argues that Bargen does not apply here because a more
specific regulation pertaining to Congressional withdrawals, 43 C.F.R. § 2091.5-6,
governed in that case.  “In Bargen, 43 C.F.R. § 2091.6 was inapplicable not because
the BLM and the Board made an individual determination based on the facts of that
case that the withdrawal was the type that ‘automatically becomes open upon
termination of a withdrawal’ and did not need an opening order to be restored, but
because the BLM’s regulations, promulgated in accordance with the A[dministrative]
P[rocedure] A[ct], provided an exception to the general rule . . . .”  Motion at 7. 
BLM misreads our decision.

Although BLM now argues that our conclusion in Bargen was based on an
exception contained in the regulation rather than the withdrawal statute, that was
not how BLM saw the case at the time.  BLM’s decision in that case specifically
referred to subsection (b) of 43 C.F.R. § 2091.5-6, which expressly calls for
publication of an opening order “[i]f the statute does not specify when and to what
extent the lands are to be opened.”  Because the withdrawal in Bargen did not
“specify when and to what extent” the land would become open, BLM in that case
made the same argument it makes here:  that an opening order is required before the
land becomes open to location.24  See 117 IBLA at 241.  We referred to 43 C.F.R. 
                                           
24  Here, BLM argues:  “[O]nce a withdrawal ‘expires,’ ‘terminates’ or is ‘revoked,’
FLPMA is silent with respect to whether the lands are opened or closed, and nowhere
does it require that the lands automatically become open.”  Motion at 15.
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§ 2091.5-6(a), which states:  “Congressional withdrawals become effective and are
terminated as specified in the statute making the withdrawal.”  The statutory
language would thus have the same effect without regard to BLM’s regulation.  In
Bargen, we recognized that Congress is under no obligation to use BLM’s “magic
words” and can otherwise make its intent clear that land is automatically open to
entry following the termination of a withdrawal, as it did in the withdrawal in that
case and in FLPMA.

In Bargen we noted that 43 C.F.R. § 2091.5-6(a) explicitly recognizes that
congressional withdrawals are “terminated as specified in the statute making the
withdrawal,” 117 IBLA at 243, but this was not simply because “BLM’s regulations
. . . provided an exception” as BLM argues in its motion.

This recognition is compelled by the authority over the public lands
vested in Congress by the United States Constitution.  U.S. Const., 
Art. IV, § 3, cl. 2; see Kleppe v. New Mexico, 426 U.S. 529 (1976).  The
regulation’s recognition of the effect of the statutory language defining
the duration of the withdrawal is consistent with the direction of
Congress in the 1984 Act initially withdrawing the Groom Mountain
tract.  The withdrawal shall not be extended or renewed except by Act
of Congress.  This regulatory provision is also consistent with the
direction at section 204(j) of FLPMA, 43 U.S.C. § 1714(j) (1988), that
the Secretary shall neither modify a withdrawal created by Act of
Congress nor make a withdrawal which can only be made by Act of
Congress.  This latter statutory provision implemented the
congressional policy set forth in FLPMA that “the Congress exercise its
constitutional authority to withdraw or otherwise designate or dedicate
Federal lands for specified purposes and that Congress delineate the
extent to which the Executive may withdraw lands without legislative
action.”  43 U.S.C. § 1701(a)(4) (1988).  

117 IBLA at 243.  

[5]  Thus, even if there were no regulation explicitly recognizing that the
withdrawal terminated, the authority of Congress would compel such recognition. 
The authority of Congress likewise impels the same conclusion here:  the regulation
at 43 C.F.R. § 2091.6 cannot be interpreted to provide BLM with authority to
withhold from location land previously subject to a FLPMA withdrawal that has
expired, simply by failing to issue an opening order.  Congress in FLPMA effectively
provided for automatic opening because it required that withdrawals shall have a
definite duration and it provided that the period of withholding land from location
can not be extended unless certain procedures are followed.
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Conclusion

Although we have granted petitions for reconsideration upon a showing that
invalidates the premises upon which our original decision was based, arguments
attacking such premises provide no basis for reconsideration when, as here, those
arguments lack merit.  Debra Smith (On Reconsideration), 180 IBLA at 108.  BLM’s
entire motion is a web of circular arguments that are spun from the invalid
assumption that the withdrawal provisions of FLPMA did not affect the agency’s
authority to determine when land would become open to location, when in fact it 
was the principal intent of the sponsors of those provisions to do exactly that. 
Instead of basing its interpretation of FLPMA on the provisions and language of that
statute or looking to its legislative history, BLM fixates on the fact that Congress in
1976 did not use the “magic words” required by BLM’s 1987 regulations.  Such
fixation is singularly unpersuasive.  BLM has failed to establish extraordinary
circumstances.

Therefore, pursuant to the authority delegated to the Board of Land Appeals
by the Secretary of the Interior, 43 C.F.R. § 4.1, BLM’s motion for reconsideration is
denied.

             /s/                                      
H. Barry Holt
Chief Administrative Judge

I concur:

             /s/                                      
James F. Roberts
Administrative Judge
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