Editor’s Note: Reconsideration denied by order dated November 18, 2003

THMS E SME
BARBARA W SM (L

V.
BUREAU OF LAND MANAGEMENT

| BLA 99-85 Decided July 17, 2001

Appeal froma decision of Admnistrative Law Judge Janes H
Heffernan, affirmng an Assistant D strict Manager, Bureau of Land
Managenent, deci si on denying an application for a grazing permt.
NV~ 050- 97- 01.

Afirned as nodifi ed.

1. G azing and G azi ng Lands--Gazing Permts and
Li censes: Adjudication--Gazing Permts and
Li censes: Appeal s

BLM enj oys broad discretion in determni ng howto
adj udi cat e and nanage grazing privileges, and a BLM
deci sion concerning grazing privileges wll not be
set aside if it is reasonabl e and substantially
conplies wth the provisions of the Federal grazing
regul ati ons found at 43 R Part 4100. BLMs

deci sion nay be regarded as arbitrary, capricious,
or inequitable only where it is not supported by
any rational basis, and the burden is on the
objecting party to showthat a decision is

I npr oper .

2. Gazing Permts and Licenses: Fling Requirenents--
Docunents: Date and Tine of FHling

Any docunent required or permtted to be filed,

whi ch was received in the proper BLMoffice, either
inthe mail or by personal delivery when the office
is not open to the public, wll be deened to have
been filed as of the day and hour the of fice next
opens to the public under regulations in effect on
August 21, 1995. 43 MR 1821.2-2(d) (1995).

3. Environnental Quality: BEnvironnental St atenents--

National Environnental Policy Act of 1969:
Environnental S atenents
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Gonpl i ance wth the National Environnental Policy
Act of 1969 requires BLMto take a hard | ook at the
issues, identify relevant areas of environnental
concern, and, where no HS is prepared, nake a
convi nci ng case that the potential environnental
inpacts are insignificant.

4. Environnental Quality: BEnvironnental St atenents

A party chal I engi ng a decision record and findi ng
of no significant inpact, based on an underlying
envi ronnental assessnent, nust show that the
determnation was premsed on a clear error of |law
a denonstrabl e error of fact, or that the anal ysis
failed to consider a substantia environnental
question of naterial significance to the action for
whi ch the anal ysis was prepared. Mere differences
of opinion provide no basis for reversal of BLMs
actionif it is reasonabl e and supported by the
record on appeal .

APPEARANCES L. Eic Lundgren, Esg., Cheyenne, Womng, for Appellants;
John R Payne, Esqg., Assistant Regional Solicitor, Pacific Sout hwest
Region, US Departnent of the Interior, Sacranento, Galifornia, for the
Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE THRRY

Thonas E Smgel and Barbara W Smgel (Smgels or Appellants) have
appeal ed froman Qctober 6, 1998, deci sion (1998 Decision) issued by
Admni strative Law Judge Janes H Heffernan upon cross notions for sunmary
judgnent, affirmng a Decenber 10, 1996, final decision (1996 Deci sion) of
the Assistant Dstrict Minager, Renewabl e Resources, Las MVegas D strict
Gfice, Bureau of Land Managenent (BLMor Respondent). In his 1996
Decision, the Las Vegas Assistant Dstrict Manager declined to offer or
grant Appel lants a grazing permt for the Newberry Muntain Al ot nent when
the Smgels did not accept the terns and conditions of the proposed permt.
Appel lants' request for stay of the Assistant D strict Manager's decision
was denied. See Qder in IBLA 97-269, April 16, 1997.

As brief background, the Newberry Muntain Al otnent has not been
grazed since 1969, although a grazing permt has been issued. Because the
allotnent is classified as "epheneral ," an application nust be submtted by
the permttee every three nonths for continued use, wth BLMthen deci di ng
whet her adequate forage is available to permt such use. (BLMResponse to
Petition for Stay (Response) in IBLA 97-269 at 3.)

BLMindicates that over half of the Newberry Mountain Allotnent is
located on critical desert tortoise habitat. It states that B ol ogi cal
Qpi nions (B3s) issued by the Ash and Widlife Service (P in 1991 and
1994 prescribe terns and conditions for grazing in this habitat, and that
the Nevada BLMhas applied these terns to all grazing permts issued which
invol ve the desert tortoise habitat. 1d.
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Wiile the allotnent has not been grazed since 1969, BLMs permttee
of record, Ms. TomFoden, was issued another 10-year grazing permt in
1992, subject to the three-nonth review requi renent, and incorporating the
terns of the 1991 BQ |d. at 3-4. 1In 1995 Ms. Roden sol d the base
property, which consisted of water rights for the permtted area, to
Appel lants. O April 28, 1995, the Smgels submtted a transfer
application for the permt held by Ms. Roden, but failed to secure her
signature, as required, on the application. 1d. at 4. As aresult of this
deficiency and the inaccurate listing of four watering areas in the permt
area on land that had been transferred fromBLMto the National Park
Service, the permt forns were returned to Appel lants for correction and
resubmssion. The forns (Wth accurate water data) were resubmtted in
August 1995. 1d. at 5.

The ci rcunst ances surroundi ng the August 1995 resubm ssi on of the
permt application have led to a ngjor part of this dispute. BLMstates in
asworn affidavit that Appellants’ and the BLMofficial's signatures on the
Smgels' initial permt were back-dated and that the actual signing
occurred between August 25 and August 29, 1995. See BLMQoss Mition, Exh.
B Sager Declaration at 3; Edward SeumAffidavit. Appellants cla mthat
Thomas Smgel signed the application after working hours on Friday, August
18, 1995, and dated the application the next day, Saturday, August 19,

1995. The date is critical because BLManended grazing regul ati ons
effective August 21, 1995. 1/

The date issue gives rise to the Smgels' contention that their
transfer application and the ensui ng grazing permt shoul d have been
covered by the earlier grazing regul ati ons whi ch were effective through
mdni ght, August 20, 1995. The grazing permt signed by the Smgel s
appears to be dated August 19, 1995, and includes the signature of the
Acting Area Manager, Edward Seum wth the date of his signature |isted as
August 20, 1995. As noted above, M. Smgel contends he signed the
docurent at that tine, while BLMcontends that Appel |l ant was not gi ven

Y O February 22, 1995, BLManended 43 GFR Part 4130, regardi ng
aut hori zation of grazing (the Range ReformRegul ations). 60 FR 9965 (Feb.
22, 1995). A provision was added to the regul ations stating:

"The aut hori zed of ficer shall consult, cooperate and coordinate wth
affected permttees or |essees, the Sate having | ands or responsible for
nanagi ng resources wthin the area, and the interested public prior to the
i ssuance or renewal of grazing permts and | eases."

43 (R 4130.2(b). A'so, as anended, 43 (FR 4130. 2(d) reads:

"The termof grazing permts or |eases authorizing |ivestock grazing
on the public lands and other |ands under the admnistrati on of the Bureau
of Land Managenent shall be 10 years unl ess--

(4) The authorized officer determnes that a permt or |ease for |ess
than 10 years is in the best interest of sound | and nanagenent. "

The Range Reform Regul ati ons becane effective on Aug. 21, 1995. 60 FR 9965
(Feb. 22, 1995).
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the docunent until August 25, and that he signed it between August 25 and
August 29, 1995. See 1998 Decision at 3. Wen it becane aware of the
backdati ng, which BLMcl ai ns was done by both Thonas Smgel and BLMs
official, it determned that the consul tati on, cooperation and coordi nation
(A3 requirenents of the new grazing regul ati ons that becane effective on
August 21, 1995, shoul d have been conplied wth. 1d., see BBMQ oss
Mtion, Exh. B Sager Declaration at 5-6. BLMthen notified the Smgel s
of the requirenent to conply wth the newregulations and the obligation to
conduct Q3C 1d. After BLMofficials addressed this requirenent wth
Appel l ants on Septenter 6, 1995, the Smgel s signed a relingui shnent of
their permt on Septenber 7, 1995. See Alt. E to Response.

Fol l ow ng the required coordi nati on and consul tation, BLM prepared an
Envi ronnent al Assessnent (EA) whi ch determined the additional terns and
condi ti ons whi ch woul d be necessary for the permt to address both resource
and highway safety concerns. (Response at 5.) n August 7, 1996, BLM
officials net wth the Smmgels to provide themwth a copy of the newterns
and conditions that woul d be added to the permt, and Appel | ants signed an
acknow edgnent that failure to accept these terns would result in rejection
of their transfer application in accordance wth 43 R 4110. 2-3(a)(3) and
43 R 4130.2(f). 1d. at 6, see Att. F to Response.

After Appellants' proposed nodifications to the terns were not
accepted by the Area Manager, BLMissued a proposed Record of Deci sion/
Finding of No Sgnificant Inpact (RIDFONS) on ctober 31, 1996, which
supported the issuance of a 2-year permit wth the terns and conditions
provided to the Smgels on August 7, 1996. 1d. at 6-7. Afinal offer was
provi ded Appel | ants by BLMon Novenber 9, 1996. Appellants did not accept
the terns, and filed a protest to the proposed decision. See Alt. Hto
Response. (nh Decenber 10, 1996, BLMi ssued the 1996 Deci si on denying the
protest and declining to offer or grant Appellants a grazing permt, and
the appeal to the Hearings O vision ensued.

In his 1998 Decision fromwhi ch this appeal has been taken, Judge
Heffernan determned, in pertinent part:

In this case, based upon the nunerous public comments
elicited through the G3C and EA processes, the BLMestabl i shed
reasonabl e grounds for requiring the terns and conditions,
whi ch were included in the proffered permt. Wen the
Appel lants el ected not to accept those reasonabl e terns and
conditions as part of the permt, they thereby surrendered the
opportunity for grazing on the allotnent, which BLMhad of fered
to them

(Cctober 6, 1998, Decision at 10.)
Intheir Satenent of Reasons (SCR for appeal, Appellants return to

their argunent that their acceptance of the permt occurred on Saturday,
August 19, 1995, vice the later date determned by BLM and cla mthat the
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1998 Decision incorrectly states that they concede that the application was
backdated. (SR at 4.) They assert that the subsequent relinqui shnent
that Thonas Smgel signed on Septenber 7, 1995, was obtai ned through fraud,
wth BLMofficials falsely telling the Appel lants that the new regul ati ons,
whi ch required a GQ3OC process, went into effect before their permt was
granted. |d. at 5. Further, Appellants claim under the guise of revised
regul ati ons that should not have applied to the Smgels, BLMreduced the
permt duration from10 to 2 years and added bur densone new fenci ng
requirenents. |d. at 8 According to Appellants, these changes in the
permt nade it economcal |y unfeasible and worthless. |d.

Appel lants urge that their relinquishnent of the permt was invalid
and shoul d be set aside, because BLMfailed to followits own established
procedures for nodifying or revoking an existing permt. 1d. at 9.
Moreover, Appellants claim by applying the newregul ations effective
August 21, 1995, to their permt application, BLMs action "violated the
Admnistrative Procedures Act and was arbitrary and capricious.” 1d. at
19.

Even if the new regul ations were properly applied, which they
di spute, Appellants argue that "BLMs deci sion to conduct an EA before re-
issuing the permt * * * was contrary to the BLMs establ i shed procedures
and was thus arbitrary and capricious.” [d. at 28. Wen BLMdid conpl ete
the EA the Smgels claamthat BLM"fail ed to anal yze soci al and econom c
inpacts of various alternatives in the EA as required by NEPA and the CEQ
regulations.” 1d. Appellants claimBLMalso failed to obtain input for
the EA frominportant sources of infornmation, nost significantly the
Smgel s thensel ves, especially in responding to the scoping letter. 1d. at
28-29. Likewse, the Smgels state that BLMrelied upon i nproper
consi derations, including the possible negative i npact on the agency's
credibility, in preparing the EA wth the effect that the newterns and
conditions added by the EA were arbitrary and capricious. [d. at 29.

In response to Appel lants' principal contention that Thonas S gel
did not back-date the docunent and that it was filed either on Saturday,
August 19, 1995 (see SR at 4, 11), or on Fiday, August 18, 1995 (S(R at
13), BLMclains that Edward Seums sworn affidavit establishes that neither
party signed the docunent as dated, but rather they signed between August
25-29, 1995, "apparently because they were concerned that the permt shoul d
show an i ssuance date whi ch woul d predate the newregul ations.” (Answer at
6.) Respondent states that, when confronted wth the sworn statenent of
Edward Seum "the Smgel s set forth their theory concerning how M. Seum
neverthel ess actual |y signed the permt on August 20, 1995." |d. at 7.
BLMasserts that this "theory conpletely ignores M. Seums sworn statenent
to the contrary, and nuch of it |acks any basis in the record what soever. "
Id. Smlarly, wth respect to Appellants' clai mthat BLM enpl oyees
falsely told the Smgels that the permt had been issued after the new
grazing regul ations went into effect, BLMposits that since Thomas S gel
first received the permt on August 25, 1995, he could not seriously have
bel i eved, when he net wth BLMofficials on Septenber 6, 1995, that the
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permt had not been issued until after the newregul ati ons had gone into
effect. (Answer at 8.) 2/

BLMnext responds to the Smgels' general allegations that the EA
suffered froma lack of infornmation and that an inproper anal ysis was
conducted. BLMurges that Appellants have failed to provide infornation
whi ch BLM coul d have consi dered, and have failed to show how a different
anal ysi s woul d have changed the result. (Answer at 10.) For this reason,
BLM argues thei r NEPA chal | enge shoul d be rejected. 1d.

Equal |y inportant, BLMasserts, it has careful | y addressed each of
Appel l ants' other environnental clains inits earlier filings, adopted by
reference inits Answer, and Judge Heffernan addressed these clains as wel |
inhis 1998 Decision. 1d. Specifically, BLMstates that the infornati on
provided in these earlier pleadings established that: (1) BLMhad the
discretion to prepare an EA (citing BLMQoss Mtion at 19-20; Decision at
6); (2) BLMdid anal yze soci oeconomc inpacts (citing BLMQoss Mtion at
20-21; BL(MReply at 5); (3) BLMdid invol ve the Smgels in the consul tation
process (citing BBMQoss Mtion at 21; Decision at 6); (4) BLMdid not
msrepresent the consulting reports in the EA (citing BLMQoss Mtion at
21-22; Decision at 6-7); (5) the EA provided sufficient infornation
concerni ng water sources (citing BLMQoss Mtion at 22-23; Decision at 7);
(6) the EA properly anal yzed the inpacts of grazing on the "sensitive"
pl ant speci es Phai nopepl a (citing BBMQoss Mtion at 24, BBMReply at 3);
and (7) the EA contains sufficient biological data (citing BLMQoss Mtion
at 24; BL(MReply at 6). 1d.

[1] The Secretary of the Interior, pursuant to section 2 of the
Taylor Gazing Act, as anended, 43 US C § 315a (1994), is authorized to
"make such rules and regul ati ons" and to "do any and al | things necessary
to* * * insure the objects of such grazing districts, nanely, to regul ate
thei r occupancy and use, to preserve the land and its resources from
destruction or unnecessary injury, [and] to provide for the orderly use,

i nprovenent, and devel opnent of the range.” 1d. The Federal coormtnent to
protecting and i nproving Federal rangelands is reiterated in Title IV of
the Federal Land Policy and Managenent Act of 1976, 43 US C 8§ 1751-1753
(1994), which anends the Taylor Gazing Act. See also 43 US C § 1739
(1994) (public participation in |and nanagenent) and Publ i c Rangel ands

| nprovenent Act of 1978, 43 US C 88 1901-1908 (1994).

2/ Wile for the reasons set forth bel owthe permt coul d not have i ssued
under the "ol d regul ati ons” as denanded by Appellants, we note that Edward
Seumeither lied in his statenent on a Federal docunent subject to 18

US C § 1001 (1994), or he lied under oath in his subsequent affidavit
concerni ng when the permt application was filed. As decision-nakers for
the Secretary of the Interior, we hold BLMenpl oyees to the sane ri gorous
standards that we apply to private citizens. Appellants have consistently
adhered to their claimthat the docunent was filed Friday night after
worki ng hours and dated Saturday, the 19th. Ve cannot endorse Judge
Heffernan's finding that Appellants admtted otherw se, and his decision is
nodi fied to that extent.
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Wii | e conpliance wth the provisions of the Tayl or Gazing Act, as
anended, 43 US C 88 315, 315a-315r (1994), is coomtted to the discretion
of the Secretary of the Interior, inplenentation is delegated to his duly
authori zed representatives in BLM Kelly v. BLM 131 | BLA 146, 151 (1994);
Yardley v. BLM 123 I BLA 80, 89 (1992), and cases cited therein. The
Bureau enj oys broad di scretion in determning howto nanage and adj udi cat e
grazing preferences. Yardley v. BLM 123 IBLAat 90. UWder 43 GR
4.478(b), BLMs adjudication of grazing privileges wll not be set aside on
appeal if it is reasonable and substantially conplies wth Departnental
grazing regul ations found at 43 GR Part 4100. In this nmanner, the
Departnent has consi derably narrowed the scope of review of BLMgrazi ng
decisions by an admni strative | aw judge and by this Board, authorizing
reversal of such a decision as arbitrary, capricious, or inequitable only
if it is not supportable on any rational basis. Yardley v. BBM 123 IBLA
at 90. This scope of review recognizes the highly discretionary nature of
the Secretary's responsibility for Federal range lands. Kelly v. BLM
supra; Jaridge v. BLM 71 IBLA 46, 50 (1983).

The standard of proof to be applied in considering an appeal of a
grazi ng deci sion issued by BLMis the preponderance of the evidence test.
Kelly v. BLM supra; Eason v. BLM 127 I BLA 259, 262-63 (1993). |If a
deci sion determning grazing privileges has been reached in the exercise of
admni strative discretion, "the appell ant seeking relief therefrombears
t he burden of show ng by a preponderance of the evidence that the decision
is unreasonabl e or inproper.” Kelly v. BLM supra.

[2] Ve first examne Appel lants' claimthat the regul ations
effective until mdnight, August 20, 1995, shoul d have been applied to
their permt application. In their SOR Appellants clai m Thonas Sm gel
signed the permt application after working hours on Friday, August 18,
1995, and dated the docunent Saturday, August 19, 1995. Appellants further
clamthat BLMs authorized representati ve, Edward Seum signed the
docunent on Sunday, August 20, 1995. (onsidering the evidence in a nanner
nost favorable to Appellants, we neverthel ess find that the grazing
regul ati ons whi ch becane effective August 21, 1995, and which required GG
nust be applied to the Appel lants' permt application.

Under Board precedent and Departnental regul ation applicabl e on the
date at issue, presentation of a docunent after the hours during which the
of fice was open to business did not constitute submssion of the docunent
on that day. The regul ations provi ded:

Gfice hours; place for filing.

* * * * * * *

(b) Applications and ot her docunents cannot be recei ved
for filing by the authorized officer out of office hours, nor
el sewhere than at his office; nor can affidavits or proofs be
taken by himexcept in the regular and public discharge of his
ordinary duties.
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43 OFR 1821.2-1 (1995).

Any docunent required or permtted to be filed under the
regul ations of this chapter, which is received in the proper
office, either inthe nail or by personal delivery when the
office is not open to the public, shall be deened to be filed
as of the day and hour the office next opens to the public.

43 (PR 1821. 2-2(d) (1995) (enphasis added). 3/ The Departnent has

consi dered situati ons conparabl e to the Smgels' involving after-hour
filings several tines. See Bob Burch, 32 IBLA 93 (1977); MJ. Harvey, 19

| BLA 230 (1975). In Burch, supra at 96, we noted that in Hoyd Childress,
62 1.D 73 (1955), the Acting Solicitor discussed in detail the policy
justifying the requirenent that docunents be filed in the proper BLMoffice
during busi ness hours. Further in Burch, supra, we expl ai ned:

Afewnonths later [after hildress] the Deputy Solicitor
di scussed the sane probl emagai n and agai n concl uded that a
docurent not filed during business hours on the | ast day
permtted for filing is to be deened to have been filed the
next busi ness day and cited several court decisions so hol di ng:
Mittie B Kinsey, 62 1.0 334 (1955).

1d. at 97.

Thus, we find that the regul ations that becane effective August 21,
1995, did apply to Appellants' acceptance of the permt, as it was deened
filed on August 21, 1995. For this reason, Appellants' assertion that BLM
officials conmtted fraud in gaining their relingui shnent of the August
1995 permt during the Septenber 6, 1995, neeting, by advising themt hat
the newregul ati ons applied, is wthout nerit.

[3] Ve next examne Appel lants' environnental clains. Section
102(2) (Q of NEPA 42 US C 8§ 4332(2) (O (1994), requires Federal agencies
to determne whether a Federal action wll have a significant environnental
inpact. In doing so, an agency first prepares an EA 40 R 1501. 3,

1501. 4(c).

This Board has stated clearly that a determnation that a proposed
action wll not have a significant inpact on the quality of the hunan
environnent wll be affirned on appeal if the record establishes that a
careful review or "hard | ook," at environnental problens has been nade,
all relevant areas of environnental concern have been identified, and the
final determnation that no significant effects wll occur is reasonable in
[ight of the environnental analysis. Southwest Genter for B ol ogi cal
Dversity, 154 I1BLA 231, 236-37 (2001); Southern Uah WIderness Aliance,
140 | BLA 341, 348 (1997); The Ecology CGenter, Inc., 140 IBLA 269, 271

3/ The regul ations were anended in 1999, 64 FR 53215 (Cct. 1, 1999), to
purportedly reflect plan English.
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(1997); Bue Muntains B odiversity Project, 139 | BLA 258, 265-66 (1997);
see Serra dub Legal Defense Fund, 124 1BLA 130, 140 (1992); see al so

Gabi net Mbuntai ns Wl derness v. Peterson, 685 F.2d 678, 681-82 (D C dr.
1982); Maryland-National Gapital Park & P anning Gonmssion v. US Postal
Service, 487 F.2d 1029 (D C dr. 1973); Southern Uah WIderness A liance,
122 | BLA 334, 338 (1992); Powder R ver Basin Resource Gouncil, 120 |BLA 47,
56 (1991); Onen Severance, 118 IBLA 381, 392 (1991), and cases cited

t herei n.

[4] Awparty challenging a RIDOFONS, based on an underlying EA nust
show that the determnation was premsed on a clear error of law a
denonstrabl e error of fact, or that the analysis failed to consider a
substantial environnental question of naterial significance to the action
for which the analysis was prepared. Gabinet Muntai ns WI derness v.
Peterson, 685 F.2d at 681-82; Maryland-National Gapital Park & H anni ng
Gmmssion v. US Postal Service, 487 F.2d at 1029; Powder Hver Basin
Resource Gouncil, 120 IBLA at 56; Qnen Severance, 118 IBLA at 381. The
ultinate burden of proof in rebutting BLMs anal ysis is on the chal | engi ng
party. G Jon and Katherine M Roush, 112 |BLA 293, 298 (1990); In Re
B ackeye Tinber Sale, 98 IBLA 108, 110 (1987). Mere differences of opinion
provide no basis for reversal of BLMs action if it is reasonabl e and
supported by the record on appeal. Gormittee for Idaho's Hgh Desert, 139
| BLA 251, 257 (1997); Qegon Natural Resources Gouncil, 139 IBLA 16, 22
(1997); Serra dub, Toiyabe Chapter, 131 |BLA 342 (1994).

Inits EA Nv-054-96- 018, BLMconsi dered the proposed action and
Aternatives AE The proposed action consisted of the Smgel's
application for an epheneral grazing permt on the Newberry Muntai n
Alotnent. The admnistrative action required woul d be to approve or deny
their application for a transfer of the 10-year permt for grazing between
June 15 and February 28, annually. MNone of the terns and conditions
related to fencing or protection of species were considered in the proposed
action. 1d.

Aternative A which conforns to the Qark Gounty Managenent
Framework Alan (see EA at 4), was the original selected alternative. 4/
The i ssuance of a grazing permt under this alternative woul d have
aut hori zed the sane use of the public lands for |ivestock grazing. 1d. at
5. Uhder this alternative, the followng terns and conditions, paraphrased
to elimnate unnecessary verbi age, woul d be incorporated into the grazing
permt:

1) No livestock grazing wll occur on | ands admnistered by the
National Park Service wthin the Lake Mead National Recreati on
A ea.

4/ Aternative Awas nodified in light of cooments and concerns recei ved by
BLM during the scopi ng process to include extensive fencing requirenents
along Sate Hghway 163 and the Needles Qutoff, as well as other

requi renents described infra.
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2) Afence surrounding the H ko Vésh Restoration Project wll
be repaired by the permttee if |ivestock danage the fence, and
livestock entering the Restoration Project area wll be renoved
w thin one day of noti ce.

3) Livestock grazing woul d be authorized on ands wthin the
P ute/ B dorado Desert Minagenent Area (DWA .

4) Gazing use on an epheneral allotnent is authorized
followng application froma qualified applicant only after the
periodi c determnation of adequate forage by BLM

5) Supplenental feeding is limted to salt, mnera and/ or
protein suppl enents in block, granular or liquid form wth
pl acenent of suppl enents at least a mninumof 1/4 mle from
all water sources.

6) An appropriate cultural resource inventory, established in
consultation wth the Nevada Sate Hstoric Preservation
Gfice, wll be conducted in the area of potential effect, wth
any sites found that are eligible for nomnation to the
National Register of Hstoric Faces subject to inventory and
eval uation in conpliance wth section 106 of the National
Hstoric Preservation Act.

ld.

Aternative Bis the denial of a termpermt. Under this
alternative, the permt woul d be di sapproved and |ivestock use woul d not be
authorized on public lands wthin the Newberry Muntain Allotnent. 1d. at
6. Aternative C simlarly, is the denial of a termpermt to the
Smgels, but wth the added step of anendi ng the Managenent Fanework H an
toidentify that the allotnent has been pernanently closed to grazing. 1d.

A no-action Alternati ve Dwas al so consi dered but rejected because
BLM chose to exercise its responsibility under statutory and regul atory
requi renents to respond to the application for a grazing permt. Id.

Aternative Erequired all the conditions of Aternative A as well as
the installation of nore extensive fencing and range inprovenents. This
alternative was not fully analyzed in detail in the EA because of
potential Iy prohibitive range i nprovenents that woul d be necessary. 1d.

As an outcone of comnments received on the EA the Assistant Dstrict
Manager advised in a letter to all commenters dated Cctober 31, 1996, that
t hese comments and concerns "resulted in the devel opnent of additional
terns and conditions to mtigate resource inpacts.” (Qctober 31, 1996,
Letter at 1.) The followng terns and conditions thus were incorporated in
the attached RIDFONS, in addition to those already listed in Alternative
A and had to be satisfied prior to the approval of an epheneral quarterly
grazing aut hori zati on:
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a. Fencing al ong the Laughlin's and Needl es H ghway
shall be conpl eted prior to approval of an
application to graze. Fencing shall be conpl eted
inorder to address and mtigate hi ghway ri ght-of -
way safety concerns. The fence wll be installed
according to the design specifications deened
necessary by the authorized officer (43 GR 4120. 3-
4).

b. Li vestock control and nanagenent neasures (i.e.,
alternate water sources, fencing), wll be
identified and i npl enented in order to nanage and
protect the Hko Springs riparian resources.

C. Section 106 consul tation wll be conducted wth the
Nevada Sate Hstoric Preservation Gfice (SHO
[concerning Hko Springs and Spirit Muntain
Traditional Qultural Property] prior to the
i ssuance of an authorization to graze |ivestock.

(ROFONS, Terns and Qonditions No. 1 at 2.) In addition to these new
condi tions precedent to grazing authorization, additional terns and

condi tions, beyond those required by Alternative A were added that woul d
apply upon the approval of an epheneral grazing authorization. These
included, inter alia: (1) use of hay or grains as a feedi ng suppl enent was
prohibited in order to avoid the introduction of non-native plant species;
(2) grazing was permtted in areas of critical habitat (48%of permt area)
only in accordance wth grazing Prescription | use levels, as identified in
the 1991 and 1994 BGs related to Desert Tortoise Gitical Habitat, thus
requi ring novenent of cattle when the use | evel was net; (3) key grass
species were to be identified for nonitoring purposes; (4) all vehicle use
in desert tortoise habitat wthin the allotnent nust be restricted to
existing roads and trails; and (5) all trash and garbage nust be renoved
fromeach canp site that is associated with |ivestock grazing and di sposed
of off-site in a designated facility. Id. at 2

Appel | ants di spute Judge Heffernan's concl usion that the Assistant
Area Manager's decision was rational and consistent wth law However,
nowhere in their SR do Appel l ants expl ain how changes in the EA to correct
these cl ai ned deficiencies mght assist in providing the relief they seek.
The gravamen of Appellants' appeal to this Board is their request that the
Septenmber 7, 1995, relingui shnent be rescinded and that the original 10-
year grazing permt be reinstated, or inthe alternative that the EA be set
aside and a new permt be issued in accordance wth the pre-August 21,
1995, regulations. As we have already determned that the August 21, 1995,
regul ati ons apply, were we to reject the EAwth respect to the Smgels'
application, the only recourse woul d be a new EA under the requirenents of
the August 21, 1995, rules. The inportant point to be nade i s that
i ssuance of any permt wll be under the newregul ations requiring
consul tation and consi deration of concerns of interested parties, wth the
ultinate
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result that those concerns nust be considered, including the need for
fencing for the reasons set forth below Thus, even if Appellants were to
prevail on one or nore of their other environnental challenges, such as
their assertion that the water resources were understated and i nproperly
described and the requirenent to consult on NHPA i ssues, Appel |l ants woul d
still not get the end result they want fromtheir challenges to the EA
i.e., apermt under the ol d regul ations.

Moreover, in their SCR Appellants fail to show how any of their
objections to the EA wth the possibl e exception of the cost of fencing,
woul d have changed the result if addressed differently in the EA Wth
respect to fencing, Appellants have determned that the permt woul d not
provi de a cost-effective grazing opportunity because of the fencing
requi renents devel oped as a result of consultation under the new
regul ations. As stated in Appellants’ SOR the obligation to construct
fencing al ong H ghway 163 and the adjacent Needles Qutoff to protect range
resources directly inpacts permt acceptability and Appel | ants subordi nate
all other concerns to this objectionable requirenent. According to the
Smgels, BLMs rejection of Appellants' argunent that fenci ng shoul d be
provi ded by NDOT, which justified BLMs conclusion that the offer of a
grazing permt be wthhel d when terns and conditions were not accepted by
Appel lants, is proof that BLMs determnation is inplausi bl e and
irrational.

V¢ find no nerit in Appellants’ argunent as the only fencing that

NDOT was required to provide related to tortoi se control, not to cattle
grazing. The R FONS prepared by BLMestabl i shes the need to fence
portions of the allotnent abutting Hghway 163 and the Needl es Qutoff to
protect these areas fromlivestock entry, and we find this is a reasonabl e
requi renent of granting the grazing permt. There is no evidence in the
record nor has any been presented by appel | ants that fencing appropriate
for tortoise control would simlarly be appropriate for |ivestock control .

Mbreover, the terns and conditions applied by BLM as set forth
above, are all rationally related to specific requirenents of the
ecol ogi cal community considered in the EA and during the scopi ng process,
and are all reasonably designed to protect specific species or neet safety
concerns. Inidentifying the issues of environnental concern in the EA
BLMfirst described these issues and then devel oped a termor condition to
mtigate the problemidentified. For exanple, the need to ensure the
safety of notorists using Sate H ghway 163 and the Needl es Qutof f was
addressed through a fencing requirenent; the need to precl ude unaut hori zed
grazing on Lake Mead National Recreation Area was addressed through a
requi renent that cattle not be grazed in that area; the need to protect
Hko Springs as the only reliable water source wthin the part of the
allotnment to be grazed was determned to require repair of the protective
encl osure whenever necessary; and the possibility of insufficient forage to
sustain a viable |ivestock operation is directly related to the requirenent
to apply every three nonths for continued grazing and the decision to |imt
the permt to 2 years. Mreover, BLMs treatnent of the water issue in

155 |1 BLA 169



| BLA 99-85

the terns and conditions did not rai se specific objections by Appel |l ants,
and there is no objection raised to the nunber of Aninal Uhit Months
offered in the permt, a nmatter directly related to avail abl e wat er

r esour ces.

V¢ find that each of these grazing and/or range nanagenent
considerations is both reasonabl e and consistent wth the responsibilities
i nposed upon BLMin exercising its grazing nanagenent authority. The terns
and conditions which directly neet these considerations are neither
unreasonabl e nor unrel ated to a specific identified nanagenent requirenent.
BLMthus careful ly defined in the terns and conditions the action it had
determned to take regarding the Newberry Mountain Allotnent in order to
neet the concerns set forth in the 1991 and 1994 B3 and the responses to
the GOC

There can be no question that Appellants did not desire to receive
the all ot nent under these conditions, especially the requirenent to fence
the portion of the allotnent abutting H ghway 163 and the Needl es Qutoff.
However, considering the regul atory constraints under which the Area
Manager was operating when he revi ewed i nput received fromconsultation and
coordination wth af fected agenci es and | andowners--as required by the new
regul ati ons whi ch becane effective August 21, 1995, it woul d not be proper
to review Judge Heffernan' s deci sion w thout recognizing the Area Minager's
obligation set forth in 43 GFR 4130.2(f). That requirenent states:

(f) The authorized officer wll not offer, grant or renew
grazing permts or | eases when the applicants, including
permttees or |essees seeking renewal, refuse to accept the
proposed terns and conditions of a permt or |ease.

It is only when the permttee "accepts the terns and conditions to be
included * * * inthe newpermt * * * [that] the hol der of the expiring
permt * * * shall be given first priority for receipt of the newpermt."
43 US C 8§ 1752(c)(3)(1994); see also 43 (PR 4130.2(e) (3) (1995).

BLM provi ded Appel | ants with effective notice outlining the action it
proposed to take regarding the Newberry Muntain Allotnent, both in the
August 7, 1996, neeting wth appel |l ant Thomas Smgel and in the terns and
conditions attached to the Gctober 31, 1996, Proposed Decision. BLMal so
di scussed the terns and conditions in a neeting wth Appel | ants on Novenber
9, 1996. The conditions delineated as required for acceptance of this
permt were all wthin BLMs scope of authority. It has the authority to
allowand to require the construction of fences. See 43 US C 88 315a and
315c (1994); Pete Sanmatakis v. BLM 115 IBLA 69, 74 (1990). Eyually
inportant, it was the Smgel s’ burden to establish and define the costs of
fencing and thus show the requirenent to be unreasonabl e, and they have
failed to neet that burden. Mreover, even if the Smgels did establish
sone financial hardship, they woul d not have shown error in BLMs
determnation. BEven severe economc injury to a grazer does not invalidate
BLMs decision, but is only one consideration bearing on the reasonabl eness
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of that determnation. Yardley v. BBM 123 IBLA 80, 93 (1992), and cases
cited.

After August 20, 1995, BLMal so had the authority to limt permt
length to other than 10 years when in the best interest of sound | and
nmanagenent. See 43 (PR 4130. 2(d) (4) (1995). The determination to issue a
2-year permt was al so reasonable in light of the cooments of the Sate
Supervi sor, Nevada Sate Ofice, FHsh and Wldlife Service (F/§), on the EA
that "the issuance of a permt for the termspecified [ 10 years] nay
reflect anirreversible and irretrievabl e coormtnent of resources by the
Bureau, shoul d changes be necessary prior to permt expiration.”" See Sate
Supervisor, P/ letter to Assistant Dstrict Manager of My 22, 1996, at
1-2. The fact that the allotnent had not been grazed in nearly 30 years
and the uncertainty of the inpact of that grazing on the resources wthin
the Newberry Muntain Allotnent nade this condition reasonable as well. In
this case, therefore, in order to prevail before Judge Heffernan, the
Smigel s were required to show by a preponderance of the evidence that the
1996 decision wth its additional terns and conditions offered, in a 2-year
permt, was unreasonabl e. They have not done so.

After careful examnation, we deternmine there is anple basis in the
record of the 1998 Deci sion under reviewto support denial of the Smgels'
application on the basis of their failure to agree to the proposed terns
and conditions for grazing. W?thhol ding i ssuance of an application for
grazing privileges on the basis of a failure to accept reasonabl e terns and
conditions is clearly authorized by 43 GR 4130.2(f). Appell ants have
failed to neet their burden of showng BLMs anal ysis to be wong.

An adj udi cation of the denial of grazing privileges will not be set
aside on appeal if it is reasonabl e and substantially conplies wth
Departnental grazing regul ations found at 43 GR Part 4100. 43 GR
4.478(b). Wen BLMadj udi cates grazing privileges in the exercise of its
admnistrative discretion, that action nay be regarded as arbitrary,
capricious, or inequitable only where it is not supportable on any rational
basis. The burden is on the objecting party to denonstrate that a decision
isinproper. Kelly v. BM 131 IBLAat 151; Qanville Farns, Inc. v. BM
122 1BLA 77, 87 (1992); Fasselin v. BLM 102 IBLA 9, 14 (1988). Judge
Heffernan utilized these principles in affirmng the deci si on appeal ed
from The Smgels have failed to showerror, other than that Judge
Heffernan misstated that Appellants agreed in their pleadings that they had
backdated their permt application. The 1998 Decision is nodified
accordingly. As we find that the Appellants' application was legally filed
on August 21, 1995; however, Appellants have presented no reason to disturb
the substance of the 1998 Deci si on.

V¢ have careful |y consi dered each of the Appel lants' other clai ns,
and to the extent not specifically addressed in this decision, their
argunents have been consi dered and rej ect ed.
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Therefore, in accordance wth the authority del egated to the Board of
Land Appeal s by the Secretary of the Interior, 43 GFR 4.1, Admnistrative
Law Judge Heffernan's Qctober 6, 1998, Decision is affirned as nodified.

Janes P. Terry
Adnini strative Judge

| concur:

Li sa Hermer
Adnini strative Judge
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