Editor’s Note: Reconsideration denied by order dated May 27, 2003

TAYL(R ENERGY QQ
| BLA 94- 828 Deci ded February 24, 1998

Appeal froma Decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Minagenent Service, denying the appeal of
a decision by the (hief, Royalty Val uati on and Sandards O vi si on.

MVE- 92- 0524- OCS,

Afirned.

1. Al and Gas Leases: Royalties: General ly--Quiter
Gntinental Shelf Lands Act: Q| and Gas Leases

Alessee of a Federal ACS oil and gas lease is
obligated to pay royalty on the val ue of the gas.
Qeation and devel opnent of narkets for production is
the very essence of the lessee's inplied obligation to
prudently narket production fromthe | ease at the

hi ghest price obtai nabl e for the nutual benefit of

| essee and | essor. Federal |essees bear 100 percent of
the costs of devel oping a narket for gas. It is the

| essee's duty to performthat service at no cost to the
lessor. That neans that the lessor's royalty i s not
reduced by the costs of finding a narket for the gas.

A contractual 3-percent deduction fromthe net-back
price constitutes a narketing fee that cannot be
deducted fromthe royalty basis of production where the
contract expressly states that the purchaser acquires
the gas fromthe |l essee "for resal e"; the | essee
retained the responsibility to pay transportati on costs
to the purchaser's resal e point; the contract fails to
provide for a price for the gas in the absence of a
sale by PS; and the contract does not establish any
definite quantity of gas or give P any right to take
a specific vol une.

APPEARANCES R chard G Mrgan, Esg., Juliana Schulte OReilly, Esq.,
Véshi ngton, DC, for Appellant; Peter J. Schaunberg, Esq., Howard W
Chal ker, Esg., Gfice of the Solicitor, US Departnent of the Interior,
for the Mneral s Managenent Servi ce.

(AN ON BY ADM N STRATI VE JUDE HUIGES

Tayl or Energy Gonpany has appeal ed fromthe June 17, 1994, Decision of
the Associate Orector for Policy and Managenent |nprovenent, Mneral s

143 1BLA 80



| BLA 94- 828

Managenent Service (MG or the Service), denying Taylor's appeal of a
decision by the Chief, Royalty Valuation and Sandards O vision (R/SD.

The facts are undisputed that Taylor and P9 Gas Marketing, Inc.
(P), entered into an August 1, 1990, "Gas Purchase Agreenent"
(Agreenent), where P9 agreed to "purchase"” gas produced by Tayl or fromits
Federal oil and gas |ease. PS agreed to pay Tayl or 97 percent "of the
wei ght ed average netback prices for the sales which [PS] nakes usi ng
[Taylor's] gas.” See Agreenent, para. 4.1

The Service found that the contractual 3-percent deduction fromthe
net - back price constituted a narketing fee. Accordingly, on Septenber 16,
1992, RV directed Taylor to increase the gross proceeds it had reported
by the amount of that 3-percent deduction for purposes of cal culating the
royalty due on the production. Taylor appeal ed that order to the
Drectorate, MB n June 17, 1994, the Associate DOrector issued the
Deci si on under appeal here, affirmng R/SD s previ ous determnation that
the 3-percent deduction was a narketing cost that could not be deducted
fromthe val ue of production for the purposes of determining royalty.

Tayl or appeal ed. Ve affirmM&B

[1] The present situation, as MVb argues in its Answer, amounts to a
contractual agreenent between Taylor and P9 under which PS agreed to sell
Taylor's production in return for a 3-percent coomssion. There is, of
course, nothing preventing a | essee fromengagi ng an agent to sell its
production. However, a lessee is obligated to pay royalty on the val ue of
the gas. It is established that the creation and devel opnent of narkets
for production is the very essence of the lessee's inplied obligation to
prudently narket production fromthe | ease at the highest price obtai nabl e
for the mutual benefit of |essee and | essor; traditionally, Federal |essees
have borne 100 percent of the costs of devel oping a narket for gas. AR
Al &Gs @., 112 IBLAG, 11 (1989); Witer Ol & Gas Gorp., 111 IBLA 260,
265 (1989). It is the lessee's duty to performthat service at no cost to
the lessor. That neans that the lessor's royalty is not reduced by the
costs of finding a narket for the gas, in this case, the 3-percent paynent
to PS.

Nor can Tayl or avoid paying royalty on the cost of selling the gas
because a third party (P) perforned that duty. It is established that it
isirrelevant who perforns the necessary obligations of a |lessee, or that
title may have passed fromthe Federal |essee prior to undertaking an
activity the lessee is obligated to perform See Apache Gorp., 127 IBLA
125, 134 (1993). The regulations require Tayl or to increase the gross
proceeds to the extent that they were reduced because PS provi ded
narketing services, as the costs of nmarketing services are Taylor's
responsibility as part of its duty to narket the gas. See 30 CFE R 8§

206. 152(i ).

Taylor argues that it actually sold the gas to P9. As MV6 points out
inits Answer, the terns of the Agreenent indicate otherw se. The
Agreenent expressly states that P "is purchasing the Gas for resale to
[its] narket and such Gas w il ultinately be consuned by comnmercial ,
industrial, or residential users." See Agreenent at MI1. Taylor retai ned
the responsibility to pay transportation costs to P9's resale point. See
Agr eenent
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at X Further, the Agreenent fails to provide for a price for the gas in
the absence of a sale by P9 and does not establish any definite quantity
of gas or give P9 any right to take a specific volune. See Agreenent at
V. Instead, the Agreenent sinply requires Taylor to notify PS in advance
of how nuch production P9 wll be narketing and any variations fromthat
anount. See Agreenent at |1. dearly, the parties contenpl ated that P
woul d resel | the gas.

The only feature of the Agreenent that sets it apart froma
conmssioned sale is that PS agreed to i ndermi fy Tayl or for any "pipeline
i nbal ance penal ty" on Taylor arising fromPS's failure "to take and
receive a quantity of gas tendered by Seller." The fact that such penalty
is inposed on Tayl or, however, suggests that it is still regarded as the
party in possession of the gas. A though Tayl or can apparently penalize
PS for failing totinely sell the gas by reducing PS's commi ssi on on the
sale, we do not see this termas anounting to a sale of Taylor's production
to PS.

Tayl or chal | enges MMB s ruling on transportation fees arguing that the
3-percent reduction is not for narketing services. Taylor now requests a
hearing "on the grounds that there is a genuine issue of material fact
regarding the type of contract it entered wth P9" and offers to produce
evidence to showthat it is "a contract for the purchase and sal e C not
narketingCof natural gas.” (Request at 2.) Taylor contends the evidence
wll establish that the agreenent is a sales contract, and consequently 30
CFR 8 206.152(i) does not apply.

Requests for assignnent to an admnistrative |lawjudge are granted in
the discretion of the Board. 43 CF R 8§ 4.415. |In nost cases, the Board
w | decide factual issues based upon the record filed by the agency and
docunents submtted by the parties. Ahearing is appropriate when a
factual issue cannot be resol ved fromthe record and addi ti onal
docunent ati on woul d not be an appropriate neans of presenting evi dence,
such as when facts at issue depend upon an individual's actions, know edge,
or expertise. Based on our reviewof the record thus far, we concl ude that
no such issue is presented inthis natter. The terns of the contract,
whi ch control our decision, are not in dispute. Accordingly, Appellant's
request for hearing is properly denied.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the request for
hearing i s denied, and the Decision appeal ed fromis affirned.

David L. Hiughes
Admni strative Judge

| concur:

Gil M FHazier
Admni strative Judge
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