Editor's Note: appeal filed, (D. Oreg. June 25, 1996); transferred to D.D.C. Civ. No. 97-
0320 (RWR), Feb. 18, 1997, affd Harlow Corporation v. Norton, (July 23, 2001),
appeal filed, No. 01-5326 (D.C. Cir.), affd (Jan. 2003) ; petition for cert filed, S. Ct. No.
02-1559 (April 24, 2003)

HARLON CCRPCRATT ON
| BLA 96- 248 Deci ded June 7, 1996

Appeal fromdeci sions of the Alaska Sate Gfice, Bureau of Land
Managenent, declaring mning clains void for failure to file nai ntenance
fees or waiver of paynent on or before August 31, 1995. AA 50219 and
AA-50621 through AA-50623.

Afirned as nodifi ed.

1 Mning dains: Rental or dai mMintenance Fees:
General ly--Mning Qains: Rental or dai mMintenance
Fees: Svall Mner Exenption

Pursuant to sec. 10101(d) of the Qwi bus Budget
Reconciliation Act of 1993, 30 US C § 28f(d) (1994),
and the inpl enenting regul ation at 43 GFR 3833. 1- 7(d),
an eligible mning clai nant seeking a wai ver of the
annual mning cla mnai ntenance fee shall file a
certification of entitlenent by Aug. 31. A decision
declaring a mning claimto be forfeited is properly
affirned when clainant has failed totinely file either
the required wai ver certification or the annual

nai nt enance fee.

2. Mning dains: Rental or dai mMintenance Fees:
General ly--Mning Qains: Rental or dai mMintenance
Fees: Svall Mner Exenption

A decision declaring a mning claimto be forfeited
and voi d by operation of |aw under sec. 10101 of the
Qmi bus Budget Reconciliation Act of 1993, 30 US C

8§ 28f (1994), and the inplenenting regul ati ons wl |

be affirned when a clainant has failed to tinely

file either the annual nai ntenance fee or a wai ver
certification by Aug. 31 regard ess of the fact
claimant was not given individual notice of the filing
requirenent prior to adjudication of the claimby BLM

3. Est oppel
Afirnati ve msconduct is an essentia elenent of a

claimof estoppel against the Gvernnent. In the
absence of any misrepresentati on or conceal nent of
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naterial facts, there is no basis to find any
affirnmati ve msconduct upon whi ch a cla mof estoppel
coul d be based.

APPEARANCES. Roger F. Derking, Esg., Portland, Qegon, for appellant.
(P N ON BY ADM N STRATI VE JUDGE GRANT

The Harl ow Gorporati on has appeal ed fromseparate deci sions of the
A aska Sate Gfice, Bureau of Land Managenent (BLMN), dated February 12,
1996, declaring the Dave's Dream (AA50219) and the Dave's DreamNbs. 2-
4 mning clains (AA50621 through AA50623) void for failure to file
nai nt enance fees or wai ver of paynent on or before the due date of August
31, 1995. No filing was received until January 10, 1996, when BLMr ecei ved
an affidavit of assessnent work and a "snall mners certification" dated
Decentber 27, 1995. Because no filing had been nade by the August 31
deadl i ne, BLMissued the deci sion fromwhi ch this appeal was taken.
Appel lant filed a petition for a stay wth the notice of appeal .

Because consideration of the stay request necessarily requires review
of appellant's |ikelihood of success on the nerits of the appeal and since
appel I ant has rai sed i ssues involved in nany simlar appeal s, we have
resol ved this appeal in an expedited decision on the nerits. 1/

Pursuant to section 10101 of the Act of August 10, 1993, P.L. 103-66,
107 Sat. 405, the holder of an unpatented mning claim mll or tunnel
siteis required to pay a cla mna ntenance fee of $100 per clai mon or
bef ore August 31 of each year for years 1994 through 1998. 30 US C
§ 28f(a) (1994). \Uhder section 10104 of the sane statute, failure to pay
the cla mnai ntenance fee "shal | conclusively constitute a forfeiture of
the unpatented mning claim mll or tunnel site by the clai nant and the
claimshal | be deened null and void by operation of law"” 30 US C § 28i
(1994) .

Anot her section of this statute provides that "[t]he cla mnai nt enance
fee may be waived for a clai nant who certifies * * * that on the date
paynent was due, the clainant and all related parties--(A held not nore
than 10 mning clains, mll sites, or tunnel sites, or conbi nation thereof,
on public lands; and (B) have perforned assessnent work required under
the Mning Law of 1872." 30 US C 8 28f(d)(1) (1994). The inplenenting
regul ation requires a clainant to file "a waiver certification on or before
August 31 each year * * * to hold the clains each assessnent year begi nni ng
at 12 o' clock noon on Septenber 1 of the cal endar year the certification
is due, through August 31, 1998." 43 (/R 3833.1-7(d). Because appel | ant

1/ The judges of this Board ordinarily endeavor to resol ve assi gned
appeal s to the extent practical in the sequence in which they were
docket ed.
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had not filed a certificate establishing its qualification for a wai ver

of the cla mna ntenance fee by August 31 as required by the quoted

regul ation, BLMdetermned that the cla mna ntenance fee had not been
filed as required by 30 US C 8§ 28f(a) (1994) and held that the clai mwas
forfeited under 30 US C 8§ 28 (199).

It appears fromthe record that appel lant pai d the annual nai nt enance
fee of $100 per claimfor the assessnent year fromSeptenber 1, 1994, to
Septenter 1, 1995, by the statutory deadl ine of August 31, 1994, despite
an assertion in the cover letter enclosing the check that appel | ant
qualified for a waiver of fees. The record discloses that appellant al so
paid the nining claimrental fee of $100 per claimfor each of the
assessnent years Septenber 1, 1992, to Septenber 1, 1993, and Septenber 1,
1993, to Septenber 1, 1994, before the statutory deadline of August 31,
1993. 2/ As noted above, appellant failed to either pay the annual
nai nt enance fees for the clains or file a certificate of qualification for
vai ver by the deadline of August 31, 1995. FRather, appellant filed an
affidavit of assessnent work for the four clains as well as a "nai nt enance
fee wai ver" on January 10, 1996. onsequently, BLMissued the deci si on
finding the clains were deened "abandoned" and decl ari ng themvoid. 3/

In the statenent of reasons for appeal, appellant chal | enges the
validity of the statute as inplenented in the regul ations to the extent
the regul ations are applied to forfeit mning clains wthout prior notice

2/  These paynents were nade to conply wth the requirenents of the
Departnent of the Interior and Rel ated Agencies Appropriations Act for
Fscal Year 1993 (1992 Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992).
Thi s predecessor statute required paynent by the Aug. 31 deadline of a
"“rental fee" for each of the assessnment years of $100 per unpatented nini ng
claim(or $200 per claimfor both assessnent years).
3/ To the extent that the BLMdecision held that the failure to either
pay the nai ntenance fee or file the waiver of paynent by Aug. 31
constituted "abandonnent” of the mning clains, it was appl yi ng termnol ogy
found in the 1992 Act as well as the mning cla mrecordation provisions
of section 314 of the Federal Land Policy and Minagenent Act of 1976
(ALPWY), 43 USC 8§ 1744 (1994). UWhder the 1992 Act, failure to nake
the rental paynent or (in the case of the holder of 10 or fewer clains)
tofile acertified statenent in support of clainant's exenption from
rental paynent by Aug. 31, 1993, is deened to "conclusively constitute an
abandonnent” of the clains. 106 Sat. 1378-79; 43 (FR 3833.1-5; 3833.1-7,
3833.4(a)(2) (1993). S mlarly, under section 314(c) of ALPMA the failure
totinely file the required instrunents "shal |l be deened concl usively to
constitute an abandonment” of the clains. 43 US C 8§ 1744(c) (1994).

Uhder the Act of Aug. 10, 1993, the failure to pay the claim
nai nt enance fee "shall conclusively constitute a forfeiture" of the
unpat ented cl ai mwhi ch "shal | be deened null and void by operation of |aw"
30 USC § 28 (1994); see 30 (R 3833.4(a)(2).
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fromBLMand an opportunity to submt a waiver certificate. Thisis
asserted to constitute a deprivation of property rights wthout due
process of law contrary to the fifth anendnent to the Gonstitution.

Appel lant further contests the validity of the regul ati on establi shing
a deadline for filing a waiver certificate on the ground no deadline for
filing the wai ver certificate, as distinguished fromthe nai ntenance fee
paynent, is set by the statue. Further, appellant clains entitlenent to
equitable relief on the ground of estoppel .

[1] Wth respect to appellant's challenge of the deadline for the
wai ver docunents found in the regul ations, we note that the Board recently
addressed this issue in depth in a decision cited as A ano Ranch .,

135 IBLA 61 (1996). Therein, we anal yzed the validity of the regul ation
at 43 AR 3833.4(a)(2) to the extent it provides that failure to file

nai nt enance fee wai ver docunents by August 31 is conclusively presuned to
constitute a forfeiture of the claam Recognizing that terns of the
statute itself did not expressly require a forfeiture of the claimfor
failure to file wai ver docunents by that deadl ine, we held:

It is absolutely clear fromthe foregoing that Gongress
know ngly chose to grant the Secretary of the Interior the
discretionary authority to provide for the waiver of required
nai nt enance fees for those holding 10 or fewer clains if he
deened such a wai ver desirable. In doing so, (ongress
necessarily vested in the Secretary broad authority to fashi on
rules inpl enenting such a wai ver system The Secretary's
discretionary authority to devel op such rules is not constrai ned
by any forner procedures used to inplenent the Rental Fee
legislation but rather is only constrai ned by such express
limtations as are inherent in the legislative grant of
authority. * * * Snce Qongress left it to the Secretary to
determne if any waiver of the naintenance fee for snall mners
was to be allowed, the Secretary clearly has the authority to
require, as a precondition for granting a waiver, that
certification of qualifications for a waiver be filed as of a
date certain, failing in which no waiver wll be granted. This
is essentially what 43 CFR 3833.1-7(d) provides. As this
regul ati on has been promul gated pursuant to lawul authority, * *
* this Board is required to enforce it according toits plan
terns. [Footnotes omtted; enphasis in original.]

175 I1BLAat 75. S nce appellant failed to either pay the cla mna ntenance
fee or file a waiver certification by August 31 as required by 43 R
3833.1-7(d), the clains are conclusively deened to be forfeited. 43 R
3833.4(a) (2.

[2] Wth respect to appellant's chal | enge regardi ng the adequacy of
notice, we have previously considered the sane i ssue under the 1992 Act
and its inplementing regul ations. 1n Dee W A exander Estate, 131 IBLA
39 (1994), we noted that the | anguage of the 1992 Act dealing wth the
consequences of the failure to nake the annual paynent of the claim
rental fee is very simlar to the | anguage used by Gongress i s section

135 I BLA 385



| BLA 96- 248

314(c) of ALPWA 43 US C § 1744(c), which provides that the failure to
record the notice of location of a mning claim mllsite or tunnel site
wth BLMor file evidence of annual assessnent work or a notice of
intention to hold "shal | be deened concl usively to constitute an
abandonnent of the mning claimor mll or tunnel site by the owner." 4/

As we noted in A exander, the Suprene Gourt has uphel d the
constitutional ity of section 314 of ALPMA concluding that a mning clam
for vhich tinely filings are not nade i s extingui shed by operation of |aw
notw thstanding the clainant's intent to hold the clam Lhited Sates v.
Locke, 471 US 84, 97 (1985). "Regulation of property rights does not
‘take' private property when an individual's reasonabl e, investnent-backed
expectations can continue to be realized as long as he conplies wth
reasonabl e regul atory restrictions the legislature has inposed.” 471 US
at 107 (citations omtted). On the issue of the adequacy of notice to
claimants, the Qourt reversed the Dstrict Gourt finding that
i ndi vidual i zed notice of the filing deadlines was constitutionally required
and hel d:

In altering substantive rights through enactnent of rul es
of general applicability, a |legislature generally provides
constitutional | y adequate process sinply by enacting the statute,
publishing it, and, to the extent the statute regul ates private
conduct, affording those wthin the statute's reach a
reasonabl e opportunity both to famliarize thensel ves wth the
general requirenents inposed and to conply wth those
requirenents. Texaco, [Inc. v. Short], 454 US [516,] at 532.
[Additional citations omtted.]

471 US at 108. 5 Inthis context, when deciding A exander we found the
1992 Act as inplenented by BLMto be consistent wth the constitutional
requi renents set forth in the Locke and Texaco cases. The
constitutionality of the 1992 Act has al so been upheld in Gourt agai nst
fifth anendnent challenge. Kunkes v. Lhited Sates, 32 Fed. d. 249 (Q.
Fed. . 1994), aff'd, 78 F.3d 1549 (Fed. dr. 1996). H nding "QGongress
retains the affirnati ve power to change the conditions for continued
ownership of mneral clains, assuming that power is reasonably exercised, "
the Qourt further held that:

ad ai ninol ders have al ways been subj ect to sone ongoi ng pr oof
of their interest in devel oping the mneral resources of their
clains. Athough the [1992] Act raised the ante, it did soin a
way that cannot be considered substantially different in kind or
degree fromwhat had previously been required. It was plainly

4/ See note 3, supra.

5 Inreecting the need for individualized notice to clai mholders, the
Qourt further noted that clai nants, |ike appellant in the case presently
before the Board, had already nade a prior filing under the statute thus
establishing their know edge of its existence. Lhited Sates v. Locke,
471 US at 108.
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notivated by the sane purpose, nanely elimnation of stale or
worthless clains. HRRep. No. 626, 102nd Gong., 2d Sess. 14
(1992). The Suprene Gourt has held that thisis alegitinate
governnental interest. Locke, 471 US at 105-06. [Additional
footnotes omtted. ]

32 Fed. Q. at 254-55. 6/ Athough provisions of 30 US C 88 28f and 28i
(1994) vary in sone particulars fromthe 1992 Act, the laws are
sufficiently pari nateria that they nust be construed with reference to
each other. Thus, we find the anal ysis in Kunkes and A exander applicabl e
to this case decided under 30 US C 88 28f and 281 (1994). Accordingly,
we find that individual notice to appellant was not a prerequisite to
adjudi cation of the clains resulting fromthe failure to either pay

nai ntenance fees or file a waiver certificate by August 31. 7/

[3] Appellant al so argues that BLMshoul d be equitably estopped from
finding the mning clains to be forfeited, citing the decision in Lhited
Sates v. Warton, 514 F.2d 406 (Sth Ar. 1975). This assertionis
predicated in large part on the lack of any reply by BLMto appel lant's
letter of July 28, 1994, enclosing the rental fee for the previous year.
Reference to that letter discloses no specific request for infornation
whi ch conpel l ed a response. 8 Further, no msrepresentation of a naterial
fact by BLMhas been denonstrated. It is well established that the
Governnent nay be estopped only upon a show ng of "affirnati ve msconduct, "
anmong other things. See Schweiker v. Hansen, 450 US 785 (1980); Phel ps
v. Federal Energency Managenent Administration, 785 F.2d 13 (1st Qdr.
1986); Leland Q Phel ps, 134 IBLA 124 (1995). This case is distinguishabl e
fromWarton where there was an affirnati ve msrepresentation as to the

6/ n appeal, the Gourt not ed:

"It is entirely reasonabl e for Gongress to require a $100 per claim
fee in order to assess whether the clai mhol ders believe that the val ue of
the mnerals intheir clains is sufficiently great to warrant such a
paynent; and whet her cl ai mhol ders have the resources and desire to devel op
these clains. If the clains are not val ued by the cla mhol ders
sufficiently to warrant a $100 fee paynent, then the cla mhol ders'
decision not to pay the fee elimnates an unnecessary encunirance on public
lands and frees the land for a nore val ued use."

78 F.3d at 1556.

7/ This analysis is particularly conpelling in cases such as this where
it is clear that the clai nant had actual notice of the statute requiring
annual filings.

8 Appellant's inquiries were vague and did not clearly require a
response. Thus, appel |l ant stated:

"If thereis aformthat we shoul d be using to nake our nai ntenance
fee paynents we woul d appreciate receiving the forns for future filings.

"If there is any other requirenent in terns of filing or forns that
we need to be filing wth regard to nai ntai ning our clains, we woul d
appreci ate your advising us of any such requirenents."”
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availability of the land and not nerely a failure to advise a clai nant.
Lhited Sates v. Warton, supra at 410. |In the absence of any
msrepresentation or conceal nent of nateria facts, we are unable to find
any affirnati ve msconduct upon which a clai mof estoppel coul d be based.
Leland Q Phel ps, supra at 131-32.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the decision appeal ed
fromis affirned as nodi fied and the petition for stay is denied as noot.

C Randall Gant, Jr.
Admni strative Judge

| concur:

John H Kelly
Admni strative Judge
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