US STEH MNNGQQ, INC
V.
OH CE F SIRFACE M N NG RELAMATI N AND BENFARCEMVBNT
| BLA 95-235 Decided April 4, 1995

Appeal froma decision of Admnistrative Law Judge David Tor bet t
granting tenporary relief froma decision of the Acting Chief, Applicant
Violator Systemdfice, Gfice of Surface Mning Recl anati on and
Enforcenent, finding an ownership and control link and refusing to del ete
such infornmation fromthe Applicant Molator System Hearings DO vision
Docket No. CH 95- 1- AV.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Applicant Molator System QGanership and Gontrol --
Surface Mning Gontrol and Recl anati on Act of 1977:
Tenporary Relief: BEvidence

A deci sion of an Admnistrative Law Judge granting
tenporary relief under 43 G/R 4.1386 froma deci sion by
M finding an ownership and control |ink and refusing
to delete such information fromits Applicant Mol ator
Systemis properly affirned on appeal where CBMfails
to establish that the Admnistrative Law Judge
conmtted an error of |aw or abused his discretionin
granting such relief.

APPEARANCES.  Vdyne A Babcock, Esg., Gfice of the Solicitor, US
Departnent of the Interior, Attsburgh, Pennsylvania, for the Gfice of
Surface Mning Recl anati on and Enforcenent; Christopher B. Power, Esq.,
Mchael B Mctorson, Esq., Aty A Davis, Esg., Charleston, Vst Mrginia,
for US Seel Mning Gonpany, Inc.

(AN ON BY DEPUTY CH B ADM N STRATI VE JUDE HARR' S

The Gfice of Surface Mning Recl anati on and Enforcenent (C8V) has
filed an appeal froman oral decision issued fromthe bench by
Admni strative Law Judge David Torbett on January 24, 1995, granting US
Seel Mning Gnpany, Inc. (U8V, tenporary relief fromthe Decenber 23,
1994, decision of the Acting Chief, Applicant Molator System(AVS dfice,
v
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In that decision, the Acting (hief found that UBMcontrolled the coal
mning operations of Gary Gal Sales, Inc. (Q3), and Gary Enterpri ses,
Inc. ((&); that data contained in the A/S showed that GC3 and (H were
inviolation of the Surface Mning Gntrol and Recl anati on Act of 1977,
30 US C 8 1201 (1988), because they owed abandoned mine |and (AM)
reclanati on fees and state civil penalties; and that the A/S al so showed
that USMhad an ownership and control relationship wth GC3 and G on
permt Nos. U58-84, U61-84, and S4030-89. He denied USVIS request to
renove such infornation fromthe A/S

Fol lowng a hearing on the sane date, Judge Torbett issued his
deci sion essentially concluding, as required by 43 GFR 4.1386(g) (1), that
USM had denonstrated a substantial |ikelihood of prevailing on the nerits
(Tr. 93-98). In addition, there was no indication that tenporary relief
woul d adversely affect public health or safety or cause significant,
inmmnent environnental harmto land, air, or water resources (see Tr. 99-
100). U

[1] In a decision dated March 3, 1995, in which we granted CBVIs
notion for expedited briefing, we announced the standard by which we woul d
eval uate Judge Torbett's decision on tenporary relief. US Seel Mning
G. v. BV 132 I BLA 121 (1995). Therein, we stated at page 124:

[We believe that a deferential standard of reviewis

appropri ate where an Admnistrative Law Judge has conducted a
tenporary relief hearing in which all parties have had the
opportunity to participate and thereafter renders a deci sion on
such relief. In such a case, where an appeal is filed, the Board
nmay limt its consideration to whether the decision was based on
an error of lawor whether the Admnistrative Law Judge abused
his discretion. V& do soin this case.

Inits brief on appeal, CBMdoes not argue that Judge Torbett abused
his discretion in nmaking his tenporary relief ruling. Instead, it
contends his ruling "was based on an erroneous | egal determnation” (C8V
Brief

1Y  Unhder 43 R 4.1386(g), the Admnistrative Law Judge may only grant
tenporary relief if:

"(1) Al parties to the proceedi ng have been notified of the petition
and have had an opportunity to respond and a hearing has been hel d if
r equest ed;

"(2) The petitioner has denonstrated a substantial |ikelihood of
prevailing on the nerits; and

"(3) Tenporary relief wll not adversely affect public health or
safety or cause significant, inmnent environnental harmto land, air

or water resources."
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at 6). Wiile acknow edging that a Board deci sion on the issue presented 2/
mght "inpact or even control the determnation of the nerits of the case,”
(BMasserted a "right toaruling on the applicable legal standard in this
case." |d.

(BMargues that Judge Torbett "seriously msinterpret[ed] the
ownership or control rule" by assumng that the ability to control a mning
operation is insufficient to establish an ownership or control |ink (C8V
Brief at 6, 13). (BMcontends that Judge Torbett inproperly required
"evi dence of actual exercise of the power to establish control™ (CBMBri ef
at 7). (AMasserts that the evidence clearly shows that UBMhad "the
authority to direct the mning operations of the Gary conpani es" (CBMBri ef
at 8. Theinclusion of the "right of first refusal to the coal"™ in UBMs
subl eases wth (3 and QC3, CBMcontends, is sufficient itself to
establish control of the coal. 1d. (BMargues that other facts establish
that USMal so had control over the "nanner of conducting the coal mning
operations through the permts and mning plans, the parties authorized to
conduct the operations, control of the noney generated by the operations
and, particularly, control over paynent of the taxes, including paynent of
the delinquent AM. reclanation fees involved in this natter" (CBMBrief
at 14).

USMasserts that it does not disagree wth C8VIs interpretation
that under 30 GR 773.5(b)(6), ownership or control nay be based on either
"(a) the exercise of actual control over the nmanner in which mning
operations are conducted, or (b) the possession of authority to control
mni ng\operations" (UBMBrief at 11 (enphasis in original)). It contends,
however, that Judge Torbett's ruling reflects a recognition of the proper
standard because he turned to an examnati on of whether there was any
evi dence of actual control only because of the "lack of convincing
evi dence” of UBMs authority to control the mining operations (USMBri ef
at 12). WSMconcentrates its brief on establishing, based on the facts of
record, that it neither exercised actual control nor had the authority to
control either mning operation.

Based on our prelimnary review of the record, Judge Torbett's
decision, and the briefs of the parties submtted on appeal, we agree wth
USMthat Judge Torbett's ruling constituted a finding that the record on
tenporary relief showed that UBMhad a substantial |ikelihood of
prevailing on the nerits because it did not either exercise actual control
or have the authority to control the mning operations. Ve concl ude that
v

2/ (Mposed the issue as "the proper interpretation of 30 CF. R
§773.5(b)(6) and, in particul ar, the evidence necessary to rebut the
presunption of control specified in paragraph (b)(6) of the ownership and
control rule" (CBMBrief at 6).
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has failed to showthat Judge Torbett's ruling granting tenporary relief
was based on an error of lawor constituted an abuse of discretion. 3/

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the decision appeal ed
fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Byrnes
Chief Administrative Judge

3/ In our decision we expressly inforned the parties that we woul d not
resolve the nerits of this case inruling on the tenporary relief appeal .
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