HARRY E. McCARTHY ET AL.
| BLA 91-37, 91-38 Deci ded Novenber 16, 1993

Appeal s from deci sions of the Colorado State O fice, Bureau of Land
Managenent, rejecting sodium prospecting permt applications. COC 51820,
COC 51749, and COC 51750.

Affirned.

1. M neral Leasing Act: Cenerally--Sodi um Leases and
Permits: Pernits

BLM properly rejected sodi um prospecting

permt applications for |ands withdrawn from sodi um

| easing (except if the Secretary or his del egate
should find that devel opment of the sodi um woul d not
adversely affect oil shal e val ues) when BLM

concl uded that additional information from operations
on existing | eases was needed to determ ne whet her

sodi um production would significantly danage oil shale
resources.

APPEARANCES: Harry E. and Ethel R MCarthy, pro sese; Jack M Merritts,
Esq., Denver, Col orado, and Stephen P. Quarles, Esq., and R Ti nothy

McCrum Esq., Washington, D.C., for Bruce Resources (U S. A), Ltd.; Lowell L.
Madsen, Esq., Ofice of the Regional Solicitor, U S. Department of the
Interior, Denver, Colorado, for the Bureau of Land Managemnent.

OPI NI ON BY ADM NI STRATI VE JUDGE ARNESS

Harry E. and Ethel R MCarthy (MCarthy) and Bruce Resources (U S A),
Ltd. (Bruce), have appeal ed from separate October 1, 1990, decisions of the
Col orado State O fice, Bureau of Land Managenent (BLM, rejecting sodium
prospecting pernit application COC 51820 (IBLA 91-37) and sodi um
prospecting pernit applications COC 51749 and COC 51750 (I BLA 91-38),
respectively. Because these appeals raise substantially simlar issues, we
have consolidated them for review

On June 8, 1990, Bruce filed two sodi um prospecting pernit
applications pursuant to 30 U.S.C. § 261 (1988) and 43 CFR Subpart 3522,
enbracing 2,502.49 acres in secs. 34, 35, and 36, T. 1 S., R 98 W, and
secs. 1 and 2, T. 2 S., R 98 W, sixth principal neridian, R o Bl anco County,
Col orado (COC 51749), and 2,545 acres in secs. 1, 2, 10, 11, and 12, T. 1 S.,
R 98 W, and secs. 6 and 7, T. 1 S., R 97 W, sixth principal neridian,
Ri o Bl anco County, Colorado (COC 51750). On July 26, 1990, MCarthy
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filed sodium prospecting permt application COC 51820 seeking 2,535.61 acres
located in secs. 19, 20, 29, and 30, T. 2 S., R 98 W, secs. 25, 26, and 36,
T. 2S., R 99 W, and secs. 1 and 2, T. 3 S., R 99 W, sixth principal

nmeri dian, Rio Blanco County, Colorado. All the requested land lies wthin the
Pi

i ceance Creek Basin.
In both of the appeal ed deci si ons BLM st at ed:

Public Land Order No. [(PLO] 4522, dated Septenber 13,
1968, withdrew deposits of oil shale and | ands containing such
deposits from sodi um | easi ng, except as provided, for protection
of the nultiple devel opment of the minerals and other resources in
the lands. The |lands nmay be | eased for sodi um devel opnent where
the Secretary of the Interior or his delegate finds that
devel opnent of the sodi um deposits would not adversely affect the
oi | shal e val ues of the | ands.

M neral s nahcolite and dawsonite are closely associated with
and disseminated in the oil shale. The mnerals appear to be so
intimately m xed that recovery of sodium may not be possible
wi thout mning or adversely affecting the oil shale.

Techni cal problens for protection of the oil shale resources
have remai ned unresolved. Until operations on existing |eases in
t he area denonstrate whether sodi um production can occur wi thout
significant damage to the oil shale resource, [BLMs] Director has
determ ned not to issue additional prospecting permts in the
Pi ceance Creek Basin (see menorandum of Septenber 12, 1990).

(Decisions at 2). Citing the discretionary authority of the Secretary of the
Interior, BLMrejected all three applications.

In the Septenber 12, 1990, nenmorandumreferred to in BLM s deci sions,
the Assistant Director, Energy and M neral Resources, BLM agreed with an
assessnent by the Colorado State Director in an August 27, 1990, nenorandum
t hat sodi um prospecting pernmits should not be issued in the Piceance Creek
Basi n because of PLO 4522 and the current |ack of know edge about the inpact
of sodium m ning on oil shale deposits in the area. The State Director's
eval uati on, which apparently was triggered by the filing of the three sodi um
prospecting pernit applications at issue here, rested on a preference for
mul tiple mneral devel opnent stated by PLO 4522 and the decision in Yankee
GQulch Joint Venture v. BLM 113 IBLA 106 (1990) (Yankee Gulch), finding that
i ssuance of sodi um prospecting pernmits in the Piceance Creek Basin would
likely lead to sodium | eases. Wile suggesting that exploration |icenses
could be issued in accordance with 43 CFR Subpart 3524 if interest were
expressed in gathering additional geologic data, the State Director stated his
intent to reject the three filed sodium prospecting permt applications
because of PLO 4522 since the technical problenms of protection of the oil
shal e resources renai ned unresol ved and the experinmental solution mning which
had been performed on existing sodium|eases was insufficient to provide
assurances that overlying oil shale beds would be protected. According to the
State Director, the inpact of sodium mning
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on the oil shale deposits would remain unknown until the results of actua
conmer ci al scale solution mning were anal yzed; he reconmended that BLM shoul d
refrain fromissuing sodi um prospecting permts until the existing |eases
denonstrat ed whet her sodi um production could occur without significant damage
to the oil shale resource

The McCarthy statenent of reasons for appeal disputes each of the
grounds relied upon by BLMin justification of rejection of their sodium
prospecting permt application. They contend the determ nation that the
i mpact of sodium mnining on oil shal e deposits remains unknown was rejected by
the Admi nistrative Law Judge and the Board in Yankee Gulch. They claimthat
BLM s concerns about possible adverse inpacts to the oil shale not
only are unfounded, but will be further alleviated by advances in
technol ogy and nay not even apply to the relatively thin nahcolite deposits
thought to exist within the area covered by their permt application. 1In
fact, they suggest, solution mning of the nahcolite would likely enhance the
potential devel opment of the associated oil shale. They also assert that
BLM s statenent that the ninerals appear to be so intimtely m xed
that the recovery of sodium may not be possible without mining or adversely
affecting the oil shale is inconsistent with avail abl e geol ogi cal data and was
inmplicitly rejected by the Adm nistrative Law Judge's finding in Yankee Gul ch
t hat nahcolite devel opment woul d have no adverse inpact on the oil shale.
McCarthy objects to BLM s concl usion that additional prospecting permts
shoul d not be issued pending the results of operations under existing |eases,
conpl ai ning that such results nay not be available for nany years, if ever
and that refusing to grant prospecting permits in the interimcontravenes the
public interest by effectively granting a nonopoly to the current
| easehol ders. They further aver that BLM s decision ignores the distinctions
bet ween the thick, known resources covered by the existing | eases and the
specul ative resources in the permt application area.

McCarthy maintains that BLM should i ssue them a prospecting permt
because there is no known nahcolite deposit in the area of their permt
application and issuance of a pernit could lead to a unique opportunity to
di spel BLM s concern about technical problens for protection of the oil shale.
They argue that the Administrative Law Judge in Yankee Gulch found that, by
i ssuing sodium prospecting permts in 1964, BLMexercised its discretion in
favor of issuing prospecting pernits for nahcolite in the Piceance Creek Basin
and irreversibly commtted itself to a policy of issuing sodium prospecting
pernmits in areas containing oil shale. They insist that since the existence
and extent of any nahcolite deposit in the area covered by their permt
application are unknown, a prospecting permit, rather than an exploration
1 cense, should be issued to them They acknow edge, however, that any permit
and subsequent | ease issued to them would be subject to restrictive
stipulations protecting the oil shal e resource.

Bruce argues that BLM s decision would indefinitely bar the issuance of
all sodium prospecting permits to the potentially significant sodi umresource
in the Piceance Creek Basin with no valid justification. Asserting that the
decision is contrary to the express findings of fact affirnmed by the Board in
Yankee @ul ch, Bruce contends that sodiummning in the Piceance Creek Basin is
technol ogi cal |y feasible wthout adversely affecting
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oil shale. Bruce also avers that BLMs reading of Yankee Gulch as virtually
guar ant eei ng i ssuance of a preference right | ease to anyone who obtains a
prospecting pernit is baseless since that decision, as well as the applicable
regul ations, confirns that proving discovery of an econonically val uabl e
deposit sufficient to warrant issuance of a |ease remains a difficult task
requiring extensive site-specific exploration and econoni ¢ dat a.

Bruce maintains that BLM s decision is contrary to PLO 4522, which Bruce
clains was issued to encourage nultiple mneral devel opnent of sodium and oi
shale in the Piceance Creek Basin and only requires the prevention of
significant damage to the oil shale in connection with sodi umexploration and
devel opnent. According to Bruce, the issuance of a sodium prospecting permt
al one could not possibly adversely affect the oil shale since no actual nining
is authorized by a prospecting permt. Bruce submits that any future
preference right | ease application would be subject to further review under
PLO 4522, and any potential sodiummning inpacts on the oil shale would be
eval uated at that tine.

Bruce charges the BLM decision is arbitrary and caprici ous because it
contradicts a conclusion made by BLMin a 1987 environmental inpact statenent
(EI'S), prepared for sodi um devel opnment on nearby Wl f Ri dge sodi um | eases,
that mning of nahcolite presents virtually no risk to the detrinment of future
uses of the oil shale. Bruce contends that BLM s decision al so contravenes
the current BLM national minerals policy favoring the availability of public
| ands for mneral exploration and devel opnent unl ess the national interest
clearly justifies prohibition of mneral activities. Bruce argues that
rejection of its prospecting permt applications constitutes a clear abuse of
di scretion.

Bruce further argues that BLM s decisi on does not conformto
applicabl e 43 CFR Subpart 3520 regul ati ons providing that eval uation of a
prospecting pernit application should focus on exploration inmpacts, not
specul ative mning inpacts. Bruce suggests that BLM s nanagenent concerns
about possible future mning inpacts should be addressed through oil shale
protective stipulations in the prospecting permits. Such stipulations, Bruce
avers, will ensure that BLMretains the ability to fully review and assess
m ning inpacts at the | ease application stage. Accordingly, Bruce requests
that the Board direct BLMto expeditiously issue the requested prospecting
permts.

In answer to the appellants, BLM has separately addressed each of the
argunents raised by them BLM has also raised two additional argunents in
support of the decision, contending that avail abl e geol ogi ¢ data denonstrates
that the requested tracts contain workabl e deposits of sodium and that the
Pi ceance Basi n Resource Managenent Plan (RWP) provides an additional basis for
rejecting the sodi um prospecting pernit applications. Bruce has responded to
these argunments. Because we affirmBLMon the initial issues presented by
appel  ants, we need not reach these additional arguments and therefore decline
to express unnecessary opini ons about themthat would be nere dicta in this
opi ni on.
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[1] Section 23 of the Mneral Leasing Act, as anended, 30 U S.C. § 261
(1988), authorizes the Secretary of the Interior to grant sodi um prospecting
permts to qualified applicants. Under 43 CFR 3522.1, a sodium
prospecting pernit may i ssue where prospecting or exploratory work is
necessary to determne the exi stence or workability of deposits of sodium
The filing
of a prospecting permt application does not give the applicant a right to
a pernmit. See Elizabeth B. Archer, 102 |IBLA 308, 315 (1988). Permt issuance
is discretionary and the Secretary or his delegate may reject an application
for a sodium prospecting permt when he finds for sufficient reason that
permt issuance is not in the public interest. Perman Mud Service, Inc.,

31 I BLA 150, 158 n.4, 84 |.D. 342, 346 n.4 (1977). Such a determ nation may
be based on fear that mning mght interfere with other uses of the |and.
Eli zabeth B. Archer, supra at 316

If BLMissues a sodi um prospecting pernit and the pernmttee nmakes a
di scovery of a valuable deposit of sodiumduring the termof the pernmt and
denonstrates that the land is chiefly valuable therefor, the permttee is
entitled to a sodium preference right lease. 30 U S.C. § 262 (1988); 43 CFR
3522.1, 3523.3. Wen a prospecting permt issues, therefore, BLMrelinqui shes
authority to refuse to grant a preference right |ease for any reason other
than the failure of the permttee to satisfy the "val uable deposit" or
"chiefly valuable" criteria established by regul ation

BLM based its rejection of the three sodi um prospecting permt
applications at issue here on PLO 4522, 33 FR 14349 (Sept. 24, 1968). That
PLO wi thdrew the oil shale and | ands containing oil shale identified in the
order, including the Piceance Creek Basin, from appropriation under the nining
| aws and from sodi um | easi ng, except as provided, for protection of the
mul ti pl e devel opnent of the nminerals and other resources in the lands. In
accordance with the PLO the |lands could be | eased for sodi um devel opnent

where the Secretary of the Interior or his delegate finds that the
devel opnent of these sodium deposits woul d not adversely affect
the oil shale values of the lands. Any sodium prospecting perm:t
or preference right |lease that may issue on these oil shale |ands
will be restricted to those beds val uabl e for sodi um which the
Secretary of the Interior or his delegate deternines to be

wor kabl e wi t hout renmoval of significant anmounts of organic natter
and wi thout significant damage to oil shal e beds.

33 FR at 14355. BLM concl uded that unresol ved technical problens involving
protection of the oil shale resources renmi ned and that no additional sodium
prospecting pernmits would be issued in the Piceance Creek Basin unti
operations on existing |leases in the area denonstrated whet her sodi um
production could occur w thout significant danage to the oil shale.

Bruce enphasi zes the changes in the potential value of both the oi
shal e and nahcolite resources in the Piceance Creek Basin between the time
PLO 4522 was issued and now. Neither such changed circunstances nor BLM s
general mneral resources policy favoring the availability of public [ands for
m neral devel opnent cited by Bruce affects the validity or applicability
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of PLO 4522. Wen lands are withdrawn fromentry under sone or all of the
public land laws, the withdrawal remains in effect until there is a forma
revocation or nodification published in the Federal Register. Resource
Associ ates of Al aska, 114 IBLA 216, 220 (1990). Consequently, sodium
prospecting permts in the Piceance Creek Basin nmay not be granted unl ess
their authorization is consistent with PLO 4522.

Both McCarthy and Bruce cite Yankee Gulch as support for their challenge
to BLMs determinations that the effects of sodiummning on the oil shale in
t he Piceance Creek Basin remain unknown and that the intermngling of sodium
mnerals and oil shale in the Piceance Creek Basin and the unresol ved
techni cal problems for protection of the oil shale resources suggest that
separate recovery of sodium may not be possible without mining or adversely
affecting the oil shale. Appellants interpret the Yankee Gulch decision as
though it were a Secretarial finding that sodi um nining can be separately
conducted on the lands at issue without adversely affecting the oil shale
val ues in those lands. W do not read that case so broadly.

In Yankee Qulch, the Board affirmed the Administrative Law Judge's
concl usion that the sodium preference right |ease applicants had shown by a
preponderance of the evidence produced at hearing that they had di scovered
val uabl e deposits of sodiumon the | ands covered by their applications. In so
doi ng the Board exam ned site-specific evidence presented by the applicants to
det ermi ne whet her they had denonstrated that the sodium deposit found on those
identified | ands could be nmined wi thout degrading the oil shale resources al so
found there. Based on site-specific geologic and mining technique data, the
Board concluded that "[a]t this point in the devel oprment of the proposed
m ni ng processes, no party can say with certainty whether [solution mining or
roomand pillar mning] will result in a degradation or enhancenent of the
val ue of the shale oil contained in the oil shale.” 113 IBLA at 140. The
deci sion does not find that sodium can be mined wi thout adversely affecting
the oil shale, nor can its conclusions be related to other |lands or m ning
pl ans not considered by the decision. Contrary to assertions by appellants,
Yankee Gulch does not contain a general finding that sodi um ni ning can be
conduct ed t hroughout the Piceance Creek Basin wi thout adversely affecting oi
shale. W also reject McCarthy's contention that the Administrative Law
Judge' s decision in Yankee Gulch found that the Secretary had al ready
exercised his general discretion to issue or wthhold sodi um prospecting
permts in the entire Piceance Creek Basin and established a policy in favor
of permit issuance when he issued the permts to those applicants in 1964.
The issuance of the 1964 prospecting permts conmtted the Governnent only to
i ssuing sodium preference right |leases to those specific applicants if they
satisfied the statutory criteria; it did not establish a general policy of
i ssuing sodiumonly prospecting permits. Instead, PLO 4522 and the Piceance
Basin RVWP enbody the Secretary's sodium |l easing policy for lands in the
Pi ceance Creek Basin.

Simlarly, the WIf R dge EIS does not constitute a finding that sodi um
can be mned throughout the Piceance Creek Basin w thout adversely
affecting the oil shale. The scope of the EIS was limted to an eval uation of
the specific environnental effects of solution-mning the 40-foot thick Boies
Bed, a discrete, nahcolite rich bed found on the WIlf Ri dge |eases.
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It did not address the effects of solution mning thinner beds or
di sseni nated nahcolite, nor did it assess the inpacts of roomand pillar
m ning on other discrete sodium beds or disseninated sodiummnerals. The
narrow focus of the EIS prevents expansion of its conclusion so as to
enconpass all mining of sodiumin the Piceance Creek Basin.

Bruce correctly states that the applicable regulations do not require a
detailed review of the specul ative inpacts of mning before issuance of a
prospecting pernit. Once BLMissues a prospecting pernmit, however, it
irrevocably commits itself to issue a preference right lease if the permittee
di scovers a val uabl e deposit of sodiumand the land is determ ned to be
chiefly valuable therefor. 30 U S C. § 262 (1988); 43 CFR 3522.1, 3523.3.
Consequent|ly, BLM properly considered the effects of |easing, as well as
the usually negligible inpacts of exploratory prospecting, when it eval uated
whet her issuance of the requested sodi um prospecting pernmits fell within
the exception to withdrawal of the Iands from sodi um | easing by PLO 4522.

We find that appellants have failed to denonstrate that BLMrelied in
error on PLO 4522 when it rejected their respective sodi um prospecting permt
applications. Wthout the necessary Secretarial finding that devel op-ment of
t he sodi um deposits would not adversely affect the oil shale values of the
| ands, withdrawal of the requested |ands from sodi um | easing by
PLO 4522 negates appellants ' clains that the public interest would best be
served by issuing themthe prospecting permits. W conclude that BLM s
decision to defer the issuance of additional sodium prospecting pernits in the
Pi ceance Creek Basin until operations on the existing |eases dispel the
remai ni ng uncertainties concerning the effect of sodi um production on the oi
shal e resources falls within its discretionary authority to reject permt
applications consistent with the public interest. Vernal E. Bess, 27 |BLA 4,
10-11 (1976); see Clear Creek Inn Corp., 7 IBLA 200, 221, 79 |.D. 571, 581-82
(1972).

To the extent not specifically addressed herein, MCarthy's and Bruce's
argunents have been consi dered and rejected

Therefore, pursuant to the authority delegated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CFR 4.1, the decisions appeal ed
fromare affirnmed.

Franklin D. Arness
Admi ni strative Judge

I concur:

WIT A lTrwn
Admi ni strative Judge
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