Editor's note: Reconsideration granted; decision nodified -- See Qder
dated June 16, 1988 (See 99 I BLA 212A th 212H bel ow); Reconsi deration of
June 16, 1988, order denied -- Qder dated April 11, 1989; Reconsideration
by Orector granted -- reversed, See 9 QHA 143, 99 |.D 31 (Mrch 24, 1992.

NORTHEST ALASKAN P PELI NE QQ
| BLA 85-434 Deci ded ctober 13, 1987

Appeal froma decision of the Alaska Sate Gfice, Bureau of Land
Minagenent, that a reservation for natural gas pipeline right-of-way F 24538
should not be included in a patent to the Sate of Alaska of lands in T. 12
S, R 13 E, Fairbanks Mridian.

MNfirned as nodifi ed.

1. Admnistrative Authority: Estoppel --Appeal s:
Jurisdiction--Board of Land Appeal s--Public Lands:
Admini stration--Secretary of the Interior

Lhder 43 GFR 4.1 and 43 R 4. 1(b)(3), the Board of Land
Appeal s, as the authorized representati ve of the
Secretary of the Interior wth the authority to decide
finally for the Departnent appeal s concerning the use
and di sposition of public lands, is not estopped by the
principles of res judicata or finality of admnistrative
action fromcorrecting or reversing an erroneous
decision by the Secretary's subordi nates or predecessors
ininterest.

2. A aska National Interest Lands onservation Act: Valid
Existing Rghts--R ghts-of -Wy: Act of February 25, 1920

Under subsec. 906(c)(1) of the Al aska National Interest
Lands Gonservation Act, 43 US C § 1635(c)(1) (1982),
al right, title, and interest to tentatively approved
land was | egislatively conveyed to the State of A aska,
effective fromthe date of tentative approval. BLMs
decision not to include a reservation for the A aska
natural gas transportation systemright-of-way grant in
a patent to tentatively approved lands w il be affirned,
where the right-of-way was granted Dec. 1, 1980, and the
lands were tentatively approved Gct. 16, 1963. The
applicant has no valid existing rights to such right-of -
way through those | ands under sec. 906(c)(1) of the

A aska National Interest Lands onservation Act, 43
USC §1635c)(1) (1982), since the right-of-way was
not issued prior to the tentative approval .
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APPEARANCES. WIliamJ. Mses, Esq., Fairbanks, A aska, for appellant; M
Francis Neville, Esq., Ofice of the Atorney General, Anchorage, A aska,
for the Sate of A aska; Janes R Mt hershead, Esq., Gfice of the Regi onal
Solicitor, Anchorage, A aska, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDE HARR' S
Northwest Al askan R pel i ne Gonpany (Northwest A askan), as agent and
operator for the Al askan Northwest Natural Gas Transportation Gonpany,
appeal s froma deci sion dated January 18, 1985, by the Alaska Sate Gfi ce,
Bureau of Land Managenent (BLM), which reads inits totality:

Hght-of -Vdy of No Hfect

Patent tolands inT. 12 S, R 13 E, Fairbanks Mridi an,
described as Tract A wll be issued to the Sate in the near
future. These lands are on the Sate's patent priority list Cfor
FY- 1985.

Wien patent is issued it wll not contain a reservation for the
A aska Natural Gas R peline (F24538) since the Sate' s sel ection
application predated the right-of-way application. [1\]

n June 23, 1961, the Sate of Alaska filed a sel ection application
pursuant to section 6(b) of the Alaska Satehood Act of July 7, 1958, 48
USC ch 2note (1982), for a substantial portion of the lands in T. 12
S, R 13 E, Fairbanks Mridian. 1 Gctober 16, 1963, BLMtentati vel y
approved the sel ection application.

In 1968 a significant discovery of oil and gas was nade at Prudhoe Bay
on the North Sope of Alaska. Thereafter, a nunber of conpanies applied to
the Federal Power Gormission for authority to build a pipeline to transport
the natural gas. In July 1976, A can P peline Gnpany (A can), the
predecessor of Northwest A askan, proposed building a gas pipeline
paral | eling the Trans- A aska oil pipeline corridor through A aska and Canada
wth two branches entering the Lhited Sates.

h Gctober 22, 1976, Gongress enacted the Al aska Natural Gas
Transpiration Act of 1976 (ANGTA), 15 US C 8§ 719 (1982), in order "to
provi de the neans for naki ng a sound decision as to the sel ection of a
transportation systemfor delivery of Aaska natural gas to the contiguous
Sates * * * by providing the participation of the President and the
(ongress in the sel ection process * * *." Section 3 of ANGTA 15 USC 8§
719a (1982). (ongress established a five-part procedural framework for
expediting a final

1/ The decision was actual ly styled as a "Notice," but it is clear that
what BLMintended was to notify Northwest A askan of its decision not to
reserve F24538 in the patent. Regrettably, the "Notice" contai ned
absol utely no rational e for the action taken.
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decision on an Alaska natural gas transportati on system(ANGIS). This

sel ection process, as described in Mdwestern Gas Transportation (. V.
FERC 589 F.2d 603, 609-11 (D C dr. 1978), resulted in the Presi dent
issuing a decision and report to the Gongress on the ANGIS sel ecting the
systemproposed by Alcan. Prior to the President's Septenber 1977 deci si on,
Acan, in July 1977, filed an application for the right-of-way in question.
(ongress approved the President’ s decision, and Alcan, or its successor, was
designated to construct and operate the portion of the ANGIS project wthin
the Sate of A aska

Beginning in early 1987, representatives of Northwest A askan
participated in nunerous neetings in Alaska and in Wshington, DC, wth
both Federal and Sate officials in drafting the provisions of the right-of-
way. |n 1980, the Project Minager-Gasline, Gfice of Secial Projects, BLM
A aska, sent a nenorandumto the Agency Authorized Gficer, ANGIS
Departnent of the Interior, concerning how Sate sel ecti ons shoul d be
treated in the right-of-way. A najor concern of the author seened to be to
protect unknown valid Sate sel ection which had not been recorded. The
recommendation was to "[i]ssue the Gant wth Acceptabl e provisions to
protect [Northwest A askan's] rights through subsequent transfers of |ands."
To i npl enent that reconmendation, the Project Manager proposed incl usion of
the followng provision in the right-of-way grant:

There is hereby excepted fromthe Gant hereby nade all |ands
tentatively approved to or subject to tentative approval to, the
Sate of Alaska, pursuant to the A aska Satehood Act, 72 Sat.
339, as anended, other than | ands sel ected under Section 12 of the
A aska Native Qains Settlenent Act, 85 Sat. 695 43 USC 8§
1610, and all lands beneath the navigabl e rivers. [2/]

(Satenment of Reasons (SR, Exh. D).

In the sunmer of 1980, Northwest A askan filed a suppl enent toits
origina application (Suppl enent), which set forth additional infornation to
neet the requirenents of 43 R Part 2880, which had been revised, effective
Noventer 8, 1979.

2/ Asecond alternative was to issue the grant wth provision which had
been included in the right-of-way for the Trans-A aska oil pipeline issued
Jan. 23, 1974 (F12505 and AA-5874). That right-of-way covered "Federal
lands,” as that termis defined in section 28(b) of the Mneral Leasing Act,
30 US C 8 185(b) (1982). However, that right-of-way excepted fromthe
grant "all lands selected and validly tentatively approved to the Sate of
Aaska * * *. The Trans- A aska pi pel i ne approach invol ved the Sate i ssui ng
its right-of-way over tentatively approved | ands, and the Departnent of the
Interior issuing a right-of-way over Federal |ands, so that the right-of-way
hol der woul d have either a Federal or a Sate authorization across | ands

al ong the proposed right-of-way route. The Trans-A aska pi peline right-of -
way provided that the permttees would "not challenge the validity of the
Sate's right-of-way | ease or other grant on the basis of the existence of
the Federal H ght-of-way and other authorizations of their interest
therein.”

99 I BLA 203



| BLA 85-434

See 44 FR 58129 (Get. 29, 1979) (SR Exh. B). In section 4 of this

Suppl enent, Northwest A askan stated that its right-of-way application was
for the "construction and operation of a natural gas pi peline across Federal
lands in the Sate of Alaska * * *. (Footnotes omtted) (SRat 15, Exh. B
at 4. Infootnote 5to this Suppl enent, Northwest A askan stated it used
the term"Federal |ands" as defined in section 28(b) of the Mneral Leasing
Act (MA), 30 USC § 185(b) (1982), as including "all lands owned by the
Lhited Sates or Indian tribe, and lands on the Quter Gntinental Shel f"
(SXRat 15; Exn. Bat 4). The Suppl enent referenced an "Encl osure C' whi ch
the Suppl enent stated "provide[d] a | and schedul e identifying the | ands
along the general route of the pipeline that Applicant currently understands
have the status of 'Federal lands'" (SORat 16; BExh. Bat 6). The

Suppl enent represented that Encl osure Cincluded "certain lands which are in
the process of transfer by the Lhited States to third parties but which, at
the tine of preparation of the enclosure, appeared to be still in a status
inwhichlegal titlews inthe Lhited Sates" (SORat 16; Exh. Bat 6). O
particul ar rel evance to this appeal, Northwest A askan stated in the

Suppl enent: "Lands sel ected by the Sate of A aska nay have progressed
through the admnistrative process of Federal transfer to the point of
tentati ve approval for conveyance; however, until a patent is issued, they
are understood to have the status of 'Federal lands'" (SCORat 16; Exh. B at
16).

The Sate of A aska disagreed wth Northwest A askan's assertion that
tentatively approved | ands shoul d be included in the right-of-way grant, as
evidenced by a letter to BLMdated July 24, 19890, in which the Sate argued
that inclusion of such | ands woul d precl ude the basi s bargai ni ng power of
the Sate, and recormended "t he expeditious conveyance of these |ands, or,
at amninum inthe Rght-of-Vdy Gant, the prior rights of potential
owners be conpl etely protected’ (SORat 20; Exh. Cat 5-6).

By nenorandumdated July 24, 1980, the Alaska Sate DOrector, BLM
transmtted a report to the Drector, BLM on Northwest A askan's proposed
right-of-way. The report recomrmended that the | anguage of the grant shoul d
acconmodat e "ongoi ng and potential [land] status changes,"” particularly wth
regard to lands tentatively approved to the Sate of Alaska. To this end,
the report recormended the inclusion of a provision excepting fromthe grant
all lands tentatively approved to the Sate of Aaska (SIR Exh. F, Report
at 2).

n Decenber 1, 1980, right-of-way grant G 24538 was executed by the
Secretary of the Interior and Northwest A askan. That docunent descri bes
the Federal |ands affected by the grant as those "identified in Encl osure C
of the QOMPANY S suppl enental application * * *." Again, BEnclosure C
identifies those lands located in T. 12 S, R 13 E, Fairbanks Mridi an,
whi ch had been tentatively approved to the Sate of A aska on Gctober 16,
1963 (SR Exh. G.

O January 18, 1985, the Alaska Sate dfice, BLM issued the deci sion
invol ved in this appeal, informng Northwest A askan that, when BLMi ssued a
patent to the Sate of Aaska for T. 12 S, R 13 E, Fairbanks Mridi an,
the patent would not contain a reservation for Northwest A askan's right-of-
way.
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Nort hwest Al askan chal | enges BLM s deci sion on a nunier of bases.
Frst, according to Northwest A askan, certain provisions of the A aska
Native Qains Settlenent Act (ANCSY), 43 US C § 1601-1628 (1982),
demonstrate that the lands invol ved in this appeal, although tentatively
approved to the Sate, are Federal |l y-owned |lands and thus wthin the
jurisdiction of the Secretary. Specifically, Northwest A askan asserts
that, under ANCSA Native corporations could sel ect |ands al ready sel ected
and tentatively approved to the Sate of Alaska, and concl udes fromthis
that such lands renain subject to the admnistration of the Secretary to
issue a right-of-way across lands not yet patented to the Sate of A aska
is, in Northwest Alaskan's view "tantanount to a challenge * * * of the
legality of the ANCSA' whi ch shoul d have been nade wth one year of its
enact nent in accordance wth section 10 of ANCSA and adj udi cation of which
is beyond the jurisdiction of this Board (SCRat 41). Northwest A askan's
position that lands tentatively approved to the Sate of A aska renain
Federal | y-owned | ands until actual |y conveyed, reflected in its Suppl enent
tothe right-of-way application, is expanded inits statenent of reasons.
Again, Northwest A askan posits that all |ands not neeting the exceptions
set forth in section 28 of the MArenain subject to the authority of the
Secretary to issue a right-of-way across those | ands.

Second, Northwest A askan contends that the doctrine of segregation, as
enbodi ed in Departnental regul ati ons 43 PR 2627. 4(b) and 43 R 2091. 6- 4,
does not preclude the Secretary fromincluding sel ected and tentatively
approved lands in right-of-way F24538. Sate sel ection applications
segregate sel ected lands from"all appropriations based upon application or
settlenent and | ocation, including |ocations under the mning [aws * * *. "
43 (PR 2627.4(b); 43 R 2091.6-4. Aright-of-way does not anount to an
"appropriation” of |and, argues Northwest A askan, citing 43 GR 2880. 0
5(nm), which defines "right-of-way grant” to nean a "docunent authorizing a
nonpossessory, nonexcl usive right to use Federal lands for the limted
pur pose of construction, operation, nantenance, and termnation of a
pipeline." In addition, Northwest A askan naintains that both section 22(i)
of ANCSA 43 US C 8§ 1621(i) (1982), and section 906(k) of the A aska
National Interest Lands Gonservation Act (ANLCH, 43 US C 8§ 1635(k)
(1982), provide for interi mnanagenent of "sel ected" |ands by the Secretary
so that the doctrine of segregation does not prevent uses of "sel ected"l ands
which do not affect title, such as right-of-way grants. Thus, Northwest
A askan argues, the Secretary had the authority to issue right-of-way F
24538 since the right-of -way would "in no way jeopardi ze the title that
woul d eventual |y pass to the Sate" (SCRat 53).

Third, Northwest A askan argues that the passage of AN LCA did not
affect the rights of Northwest A askan under right-of-way grant F24538.
Nort hwest Al askan bases this argunent upon section 1327 of ANLCA 16 US C
§ 3214 (1982), whi ch provides:

Nothing in this Act shall be construed as inposing any
additional requirenents in connection wth the construction and
operation of the transportation systemdesignated by the President
and approved by the Gongress pursuant to the A aska
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Natural Gas Transportation Act of 1976 (Public Law 94-586; 90
Sat. 2903), or as inposing any limtations upon the authority of
the Secretary concerni ng such system

In Northwest Al askan's view this "savings provision” places its right-of-
way beyond the reach of the | egislative conveyance effected by section
906(c) of ANLCA 43 US C 8§ 1635(c) (1982).

Northwest Al askan's fourth argunent is that this Board is not the
proper forumto entertain a challenge to the action of the Secretary in
granting the right-of -way in question across sel ected and tentatively
approved | ands. According to Northwest A askan, since right-of-way F 24538
was issued pursuant to section 9 of ANGTA 15 US C 8§ 719(g) (1982), a
chal lenge to its issuance coul d only be brought in accordance wth section
10 of ANGTA which provides that action of Federal officers or agencies
taken pursuant to section 9 "shall not be subject to judicia review except
as provided in [section 10]." Northwest A askan concl udes that section 10
of ANGRA "divest[s] this Board of any jurisdiction to entertain a chal | enge
to the action of the Secretary [of the Interior] on any of the basis
specified in the ANGTA * * *" (SR at 63).

[1] Ve wll first address Northwest Alaskan's fourth argunent. Inits
appeal inthis case, it seeks reversal of BLMs determnation not to reserve
the right-of-way in the patent to the Sate for lands inT. 12 S, R 13 E
In essence, Northwest A askan is asserting that this Board cannot entertain
argunents in support of the action taken. W disagree. As the Sate of
A aska enphasi zes in its Response to Northwest A askan's Reply Brief, "[t]he
appel | ant cannot seriously argue that the Departnent can only nake deci si ons
inits favor, but lacks jurisdiction to nake decisions adverse to it"
(Sate's Response at 2).

In our view Northwest A askan ignores the key phrasing in section 9 of
ANGTA relating to the Secretary's authority to issue a natural gas pipeline
right-of-way. Section 9 of the ANGTAdid, in fact, nandate that Federal
of ficers and agenci es "grant authorizations necessary or related to
construction of ANGIS at the earliest practicable date and to the full est
extent permtted by |aws admnistered by such officer or agency * * *." 15
USC 8§ 7199 (1982). However, the critical determnation for our purposes
is whether the | aw admnistered by the Secretary of the Interior permt
Secretaria authorization of this natural gas pipeline right-of-way across
the lands in question. The Secretary issued right-of-way F 24538 pursuant
to section 28(a) of the MA 30 US C 8 185(a) (1982), which provides that
“[r]ights-of -way through any Federal |ands nay be granted by the Secretary
of the Interior or appropriate agency head for pipeline purposes for the
transportation of oil, natural gas, synthetic liquid or gaseous fuels, or
any refined product produced therefrom* * * " Section 28(b) of the MA
defines "Federal |ands" to nean "all |lands owned by the Lhited Sates except
lands in the National Park System lands held in trust for an Indian or
Indian tribe, and lands on the Quter Gontinental Shelf." 30 US C 8§ 185(b)
(1982).

Wiet her the tentatively approved | ands in question are Federal |ands
and therefore subject to the Departnent's jurisdiction is a matter which the
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Board of Land Appeal s nay decide by virtue of 43 0FR 4.1 and 43 OFR
4.1(b)(3). The forner regul ation provides generally that "[t]he Gfice of
Hearings and Appeal s, headed by a Drector, is an authorized representative
of the Secretary for the purpose of hearing, considering, and determ ning,
as fully and finally as mght the Secretary, matters wthin the jurisdiction
of the Departnent invol ving hearings, and appeal s and ot her review functions
of the Secretary.” hder 43 R 4.1(b)(3), the Board of Land Appeal s has
the authority to decide finally for the Departnent appeal s concerning the
use and disposition of public [ands. The Nnth Qrcuit has ruled that the
Secretary, acting principles of res judicata or finality of admnistrative
action fromcorrecting or reversing an erroneous decision by his

subor di nates or predecessors ininterest.” ldeal Basis Industries, Inc. v.
Mrton, 542 F. 2d 1364, 1367-68 (9th dr. 1976); see Peabody Gal G., 93
IBLA 317, 93 1.D 394 (1986) and cases cited therein. BLMs decision not to
reserve the right-of-way i s reviewabl e by this Board.

Wil e section 9 of the ANGTA refl ects the Gongressi onal view t hat
construction of the ANGISwas in the national interest, and thus, of high
priority, that section did not limt or expand the authority of the
Secretary or his subordinates to issue a right-of-way under the MA
Nothing in section 10 of ANGTA' 15 US C 8§ 719h (1982), suggests that a
question arising under section 28 of the MA or other pertinent |aws
admnistrative by the Departnent nust be resol ved only in accordance wth
the judicial reviewprocedures set forth in section 10 of ANGTA  That
section nerely prescribes the exclusive jurisdiction and |imted grounds
under which judicial reviewof agency action may be initiated; it does not
precl ude the agency fromreexamning the validity of its prior action.

[2] In briefs submtted to this Board, Northwest A askan, the Sate of
A aska, and BLMeach address, as the pivotal issue, whether |ands
tentatively approved to the Sate of Alaska fall wthin the definition of
"Federal |ands" provided in section 28(b) of the MA (ounsel for BLM
asserts that all right, title, and interest of the Lhited Sates in the
lands in question vested in the Sate of Aaska as of the date of tentative
approval pursuant to section 906(c)(1) of ANLCA thereby "cut[ting] off all
intervening cla nants,” including Northwest Al askan. (BLMAnswer at 14,
quoting Shepley v. Gwan, 91 US 330, 337 (1876)). For the reasons
di scussed bel oy we agree, fundanentally, wth BLMs assessnent of the
effect of section 906(c)(1) of ANLCAin this case.

Section 906(c) of ANLCA 43 US C 8§ 1635(c) (1982), provides:

(1) Al tentative approvals of Sate of A aska | and
sel ections pursuant to the Alaska Satehood Act are hereby
confirned, subject only to valid existing rights and Native
selection rights under the Alaska Native Qains Settlenent Act,
and the Lhited Sates hereby confirns that all right, title, and
interest of the Lhited States in and to such lands is deened to
have vested in the Sate of Aaska as of the date of tentative
approval ; except that this subsection shall not apply to tentative
approval s which, prior to Decener 2, 1980, have been relinqui shed
by the
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Sate, or have been finally revoked by the Lhited Sates under
authority other than authority under section 11(a)(2), 12(a), or
12(b) of the Alaska Native dains Settlenent Act. [Enphasis
added. |

In Sate of Alaska v. Thorson ((h Reconsideration), 83 I BLA 237, 244, 249,
253, 91 1.0 331, 335, 338, 340 (1984), the Drector, Gfice of Hearing and
Appeal s, held that subsection 906(c)(1) of ANLCA constituted an "i nmedi ate
| egi sl ative conveyance of all previously [tentatively approved] |ands," so
that legal title was conveyed "the sane as the effect of a conveyance by
patent,"” and "the Departnent no | onger possesses jurisdiction over such
lands and has no authority onits own to affect title thereto.” Qongress
intended this "i nmedi ate | egi sl ati ve conveyance” to confirmall right,
title, and interest in and to such lands in the Sate of Aaska, as of the
date of tentative approval. In this case tentative approval occurred on
Qctober 16, 1963; therefore, the |egislative conveyance rel ates back to that
date and thereby cuts off any rights to the use of that |and under F 24538
whi ch nay have been granted by the Secretary on Decenter 1, 1980.

The confirmation of "[a]ll tentative approvals of Sate of A aska |and
selections” is "subject only to valid existing rights and Native sel ection
rights under the Alaska Native Qains Settlenent Act, * * *." Section
906(c) (1) of ANLCA The question which now arises is whether Northwest
A askan's pipeline right-of-way across the previously tentatively approved
lands qualifies as a valid existing right wthin section 906(c)(1) of
AN LCA The answer is no.

In Thorson (h Reconsideration), the Drector considered the scope of
the "valid existing rights" clause, concluding that it concluded rights-of -
way. However, inthis case, inorder to be avalid existing rights, right-
of -way F 24538 woul d have to have been granted prior to (ctober 16, 1963.
S nce section 906(c) (1) confirned all outstanding tentative approval s as of
the date of tentative approval, thereby vesting legal title inthe Sate
retroactive to that date, the term”valid existing rights" in that section,
as it relates tothis case, can only be referring to those rights created
prior to Gctober 16, 1963. R ght-of -way F 24538 was granted Decenber 1,
1980. Wth regard to the Gctober 16, 1963, tentative approval, that right-
of-way is not a valid existing right.

This analysis also frustrates appel lant's argunent that, at the tine of
the right-of -way grant, the lands in question were Federal | y-owned | ands
wthin the jurisdiction of the Secretary, and, therefore, subject to
including in a right-of-way i ssued pursuant to section 28 of the MA 30
USC §185(1982). The lands were not Federal | y-owned on Decenber 1,
19890, because AN LCA vested legal titleinthe Sate retroactive to Ct ober
12, 1963. Mreover, even wthout the passage of ANLCA the result woul d be
the sane. Both BLMand the State argue vigorously that tentatively approved
lands are not "Federal |ands" through which a section 28 MA ri ght - of - way
nay be granted. 3/

3/ This is apparently the theory under which BLMoperated in issuing the
Trans- Al aska pi peline right-of-way. See note 2, supra.
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"Federal |ands" are defined in section 28(b) of the MA as "all |ands owned
by the Lhited Sates,"” except certain classes of lands not relevant in this
case. 30 USC 8§ 185(b) (1982). unsel for BLMpoints out that in nany
instances a person who holds legal title is not considered the owner of the
legal titleis held for security purposes. In such instances the equitabl e
titl ehol der is considered the "owner."

In the public land context it has |ong been held that "[w hen one
becones entitled to a patent, he is treated as the beneficial owner of the
land, and the Lhited Sates is regarded as hol ding the naked | egal title in
trust for him* * *" |leonard v. Lennox, 181 F. 760, 762-63 (8th dr.
1910). See Sate of Woning v. Lhited Sates, 255 US 489, 501-02 (1921).

The tentatively approved | ands in this case were not "owned by the
Lhited Sates" wthin the neaning of section 28(b) of the MA Uon
tentati ve approval the Sate becane vested wth the rights and obligations
of ownership. The rights included the use and control of the land. To the
extent the right-of-way grant on Decenber 1, 1980, might have purported to
include tentatively approved lands, it was an inportant abrogation of the
Sate's right to use and control of lands held by it in equitabl e ownership
and, thus, void.

V¢ reject Northwest A askan's argunent that the Secretary's interim
nanagenent aut hority granted under section 906(k) of ANLCA 43 USC
8§ 1635(k) (1982), validates right-of-way F24538. Section 906(k) provides:

Not w t hst andi ng any other provision of law on |ands sel ected
by, or granted or conveyed to, the Sate of A aska under section 6
of the Alaska Satehood Act or this Act, but not vet tentatively
approved to the Sate:

(1) The Secretary is authorized to make contracts
and grant |eases, l|icenses, pernits, rights-of-way, or
easenents, and any tentative approval or patent shall be
subj ect to such contract, |ease, license, permt, right-
of -way, or easenent; except that (A the authority
granted the Secretary by this subsection is that
authority the Secretary ot herw se woul d have had under
existing laws and regul ati ons had the | ands not been
sel ected by the Sate, and (B) the Sate has concurred
prior to such action by the Secretary. [Enphasis
added] .

Notably, this section provides interi mnanagenent authority wth regard to

| ands sel ected by, but not yet tentatively approved to the Sate of A aska.
Thi s section does not authorize the Secretary to issue rights-of-way upon
lands tentatively approved, but not yet patented, to the Sate of A aska.

It does not authorize the granting of right-of-way across sel ected | ands,
but only wth the concurrence of the Sate prior to such granting. See S
Rep. No. 96-413, 96th Gong., 1st Sess. 289, reprinted in 1980 US de Gong
& Ad. News at 5233.
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The obvi ous question rai sed by section 906(k) is whether Gongress
intended it to be a conpl ete statenent of the Secretary's authority to issue
rights-of-way over lands selected by the Sate of Alaska, i.e., whether by
not providing the express authority to issue rights-of-way over tentatively
approved |and, but prior to actual patent, such authority is forecl osed.

The statute, designating the date of tentative approval as the critical cut-
off date for the Secretary's interi mnanagenent, indicates an affirnative
answer. Ganting such authority woul d have been inconsistent wth the
concept of inmedi ate |egislative conveyance fromthe tine of tentative
approval .

Section 906(1) of ANLCArelates to existing rights and provi des at
subsection (1):

Al conveyances to the Sate under section 6 of the A aska
Satehood Act, this Act, or any other law shall be subject to
valid existing rights, to Native selection rights under the A aska
Native Qains Settlenent Act, and to any right-of-way or easenent
reserved for or appropriated by the Lhited Sates prior to the
sel ection of the underlying lands by the Sate of A aska.

43 US C 8 1635(1)(2) (1982). Thus, under this subsection all conveyances
tothe Sate are subject to three general categories of interest in the
land: valid existing rights, Native selection rights, and ri ght - of -way
reserved for or appropriated by the Lhited Sates prior to sel ection of the
underlying land. In this case the right-of-way was not reserved for or
appropriated by the Lhited Sates, and even if it was, it was not granted
prior to selection. As we previously stated, it is not a valid existing
right, since it was not created prior to ctober 16, 1963.

Section 906(1)(2) provides that "[w here, prior to conveyance to the
Sate, " aright-of-way has been issued, the conveyance wll be subject to
the right-of -way, and "[u] pon issuance of tentative approval," the Sate
shal | becone entitled to all interests of the grantor, except those reserved
tothe Lhited Sates inthe tentative approval. A though "[where, prior to
conveyance to the Sate,” at first blush mght be construed to apply to
Northwest A askan's situation, since patent has not issued, the renaini ng
| anguage in section 906(1)(2) clearly indicates that Gongress was addressi ng
rights-of-way granted prior to tentative approval. Thus, the right-of -way,
inorder tofal wthin the purview of section 906(1)(2), nust predate
tentative approval, in this case, Gtober 16, 1963.

Nei t her section 906(k) nor section 906(1) of AN LCA provide any relief
for Northwest Al askan fromthe effects of section 906(c). Uhder that
section tentative approval and | egi sl ative conveyance took pl ace on Qct ober
16, 1963, nore than 17 years prior to the granting of the right-of-way in
this case.

Further, we disagree wth Northwest Alaskan's interpretion of section
1327 of ANLCA 16 US C § 3214 (1982), which provi des:

Nothing inthis Act shall be construed as inposing any
additional requirenents in connection wth the construction
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and operation of the transportation systemdesignated by the
President and approved by the ongress pursuant to the A aska
Natural Gas Transportation Act of 1976 (Public Law 94-586; 90
Sat. 2903), or as inposing any limtations upon the authority of
the Secretary concerning such system [Enphasis added].

Nort hwest Al askan agrees that section 906(c) effects a retroactive vesting
of titleto tentatively approved lands in the Sate of A aska, but argues
that section 1327 is a savings provision which is designed to renove any
doubt that AN LCA was not affect its right-of-way. However, the | anguage of
section 1327, and the legislative history of that provision, indicate sinply
that AN LCA shall not be construed as inposing any additional requirenents
in connection wth the ANGIS or as inposing any limtations upon the
Secretary's authority concerning such system Section 1327 does not except
right-of-way 24538 fromapplication of the provisions of section 906(c).

Qur determnation that Northwest A askan has no valid existing rights
in this case does not inpose any additional requirenents or limtations upon
the Secretary's authority regarding tentatively approved lands. In fact,
(ongr essman Sei berling, who introduced the provision whi ch becane section
1327 as an anendnent to HR 39, explained that the anendnent was i ntroduced
"to nake it clear that neither that [Tetline wldife] refuge nor any ot her
area created by this bill woul d change the existing | aw approving the route
or the right-of-way * * *." 24 (ng. Rec. H 14674 (May 19, 1978). This
anendnent as not intended to confer valid existing rights if none existed.

Qur conclusion is supported by discussion in the Senate regardi ng the
general authority of the Secretary to issue a right-of-way, permt, |ease,
or other authorization nade necessary by or related to the ANGIS.  Thus,
Senator Sevens stated:

| interpret this bill and previous admnistrative action as
not affecting the authority of the Secretary of the Interior wth
respect to the System Followng enactnent of this bill, the
Secretary would have, with respect to Federal |and renai ni ng under
his jurisdiction, the sane authority that he had on the date of
enactnent of Public Law 95-185, to issue any right-of-way permt,
| ease, or other authorization which is necessary or related to the
construction and initial operation of the System Let ne
enphasi ze that | amnot referring to lands that nay, be provisions
of this bill, be transferred out of Federal ownership.

126 Gong. Rec. S 11195 (Aug. 19, 1980). This understandi ng i s consi stent
wth the | anguage of section 906(c) (1), that tentative approvals are
confirnmed wth "all right, title, and interest of the Lhited Sates in and
to such lands * * * vested in the Sate of Alaska fromthe date of tentative
approval * * * "

V¢ concl ude, consistent wth Thorson (Gh Reconsideration), that wth
the | egislative conveyance of these tentatively approved | ands effected by
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section 906(c)(1) of ANLCA this Departnent |ost jurisdiction to affect
"all right, title, and interest” to such lands. 4/ Thus, the lands in
guestion were not Federal |ands on Decenber 1, 1980, because AN LCA vested
legal title retroactively to Gctober 16, 1963, and because tentatively
approved | ands are not Federal lands. Section 28 of the MA does not

aut hori ze the issuance of rights-of-way across non-Federal |ands. For these
reasons, we affirmBLMs decision not to include a reservation for right-of-
way 24538 when it issues a patent to the Sate of Aaska for the lands in
T 12S, R 13 E, Fairbanks Meridian, tentatively approved on Cctober 16,
1963. 5

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the decision appeal ed
fromis affirned as nodifi ed.

Bruce R Harris
Admini strative Judge

V¢ concur:

Janes L. Burski
Admini strative Judge

R W Milen
Admini strative Judge

4/ onsequently, this Departnent has no authority to affect title to
tentatively approved | ands cl ai ned by Natives, except detailed in Thorson
(Oh Reconsideration), supra; to adjudicate the validity of mining clains
located on tentatively approved lands (e.g., Gharles Renfro, 96 | BLA 311
(1987); Mary Lou Rednond, 95 | BLA 379 (1987)); or to adjudicate the validity
of a honestead entrynan's claimto tentatively approved land (Terry L.
WIlson, 85 IBLA 206, 92 |.D 109 (1985)).

5/ Qur decision deals only wth the lands tentatively approved Cct. 16,
1963. BLMin its answer indicates that the right-of-way traverse certain
other lands inT. 12 S, R 13 E, nanely 72 acres fornerly in trade and
nanuf acturing site F027801, which were selected by the Sate on Apr. 18,
1967, and tentatively approved on July 19, 1984, and 60 acres fornerly
included in the wthdrawal under Pub. L. No. 386 (12 FR 5387 (July 31,
1947)), which were sel ected by the Sate on June 16, 1972, and tentatively
approved on July 19, 1984.
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| BLA 85-434 : F 24538
99 1 BLA 201 (1987) R ght - of - iy
NORTHAEST ALASKAN P PELI NE QO Petition for Reconsi deration

(ON RECONS CERATT AN : Ganted;, 99 | BLA 201 (1987)
: nodi fi ed; decision of A aska
Sate Gfice, BLM affirned
as nodified in part, reversed
in part.

R

n Decenber 15, 1987, Northwest A askan A pel i ne Gonpany (Nort hwest
A askan), as agent and operator for the A askan Northwest Natural Gas
Transportati on Gonpany (A askan Northwest), filed a petition for
reconsi deration of the Board' s Qctober 13, 1987, decision in Northwest
Aaskan A peline ., 99 IBLA 201 (1987). In that decision, the Board had
affirned as nodi fied a January 18, 1985, decision of the Alaska Sate
Gfice, Bureau of Land Managenent (BLM, which had declared that certain
lands situated in T. 12 S, R 13 E, Fairbanks Mridian, A aska, woul d be
patented to the Sate of Alaska wthout a reservation for A askan
Northwest's natural gas pipeline right-of-way (F24538) "since the Sate's
sel ection application [027984] predated the right-of-way application [F
24538]." 1/ The relevant facts, relied upon by BLMand the Board, were that
the Sate had filed sel ection applications (F027984 and F027985) for all
of thelands inT. 12 S, R 13 E, Fairbanks Meridi an, A aska, on June 23,
1961. These sel ection applications had then been tentatively approved by
BLM on

Y Inits January 1985 decision, BLMhad stated that the patent to the
Sate woul d enconpass the "lands, in T. 12 S, R 13 E, Fairbanks Mridian,
described as Tract A" The record indicates that, prior to issuance of its
January 1985 deci sion, BLMhad issued a July 19, 1984, decision tentatively
approving Sate sel ection application 027984 wth respect to certain | and
situated inT. 12 S, R 13 E, Fairbanks Meridi an, described as Tract A"
The record indicates that, prior to issuance of its January 1985 deci si on,
BLMhad i ssued a July 19, 1984, decision tentatively approving Sate

sel ection application 027984 wth respect to certain lands situated in T.
12 S, R 13 E, Fairbanks Meridian, A aska, described as 72 acres of |and
situated in protracted secs. 13 and 24, fornerly included in trade and
nanufact uring site application 027801, and 60 acres of land situated in
protracted sec. 9, fornerly included in Public Land Oder (PLO Nb. 386.
BLMstated that these |ands, together wth lands inT. 12 S, R 13 E,

Fai rbanks Meridian, Alaska, previously tentatively approved to the Sate on
Qt. 16, 1963, total ling 21, 266.67 acres of |and, were now considered to be
tentatively approved. BLMreferred to the entire tract of tentatively
approved lands as "Tract A"
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Cetober 16, 1963. 2/ Subsequent thereto, the A can P pel i ne Gonpany,

A askan Northwest's predecesor-in-interest, filed on July 5 1977, an
application for aright-of-way for a natural gas pipeline (F24538),

pursuant to section 28 of the Mneral Leasing Act, as anended, 30 US C §
185 (1982). n Decenber 1, 1980, BLMissued right-of -way grant 24538 to
A askan Northwest. In the grant, BLMstated that the lands included in the
right-of-way grant were "Federal Lands * * * as such lands are identified in
Enclosure G submtted wth A askan Northwest's suppl enental right - of - way
application, identified the rel evant Federal |ands by reference to attached
al i gnnent sheets depicting the general pipeline route.

Inissuing right-of-way 24538, BLMdi d not define what was neant by
the grant of "Federal Lands.” In particular, BLMneither expressly inlcuded
nor excl uded | and whi ch had been either selected by or tentatively approved
tothe Sate at the tine of issuance of the grant. However, inits January
1985 decision, BLMnade it clear that the right-of-way grant woul d not be
excepted fromthe subsequent patent of |and previously selected by the Sate
pursuant to State sel ection application 027984. That deci sion applied
wth equal force to selected | and whi ch had been tentatively approved to the
Sate prior to issuance of the right-of-way grant, as well as selected | and
whi ch had been tentatively approved after issuance of the grant. Oh appeal,
Nort hwest Al askan obj ected to BLMs decision not to reserve right-of-way F
24538, contending principally that BBMhad authority to issue a right-of -way
grant for land tentatively approved but not yet patented to the Sate. In
essence, Northwest A askan argued that such |and constituted "Federal Lands"
subj ect to the grant.

In our Qctober 1987 decision, we concluded, in accordance wth Sate of
A aska v. Thorson (h Reconsideration), 83 IBLA 237, 91 |.D 331 (1984),
that land sel ected by and tentatively approved to the Sate prior to the
Decenber 1, 1980, issuance of right-of-way grant 24538 coul d not be
consi dered "Federal Lands" subject to the grant where section 906(c) (1) of
the Alaska National Interest Lands Gonservation Act (ANLGY), 43 USC S
1635(c) (1) (1982), enacted Decenber 2, 1980, had vested legal title to that
land in the Sate, retroactive to the date of the tentative approval
(CGctober 16, 1963). Wé al so concl uded that, because of the retroactive

2/ Intentatively approving Sate sel ection application ~027984 and F
027985, BLMhad "admni strativel y conbi ned [the two sel ections] into one

sel ection covering one township which will be identified fromthis date as
Sate selection S 787, Fairbanks 027984" (Decision, dated Gct. 16, 1963, at
1). Specifically excluded fromthe tentative approval of the selection
application were "trade and nanufacturing site ~027801" and "PLO 386." 1d.
at 2. As noted supra, this land was eventual |y tentatively approved to the
Sate on July 19, 1984, as part of F027984.
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nature of the statute, A askan Northwest's right-of-way coul d not be
considered a valid existing right to which tentative approval of the Sate
sel ection was subject, pursuant to section 906(c) of ANLCA In effect, we
hel d that section 906(c)(1) of ANLCA invalidated any rights A askan

Nort hwest had under right-of -way F24538, which rights, thus could not be
reserved in a subsequent patent to the Sate. Hwever, in rendering our
decision, we noted that it dealt "only wth the lands tentatively approved
Qt. 16, 1963." Northwest Alaskan P peline @., supra at 212 n.5.

Inits petition for reconsiderati on, Northwest A askan does not
chal lenge the result of the Board' s (ctober 1987 decision. Rather,
Nort hwest Al askan requests the Board to now render a final agency decision
on whet her A askan Northwest's right-of-way shoul d properly be reserved in a
subsequent patent to the Sate of those |ands tentatively approved to the
Sate after issuance of the right-of-way grant. Northwest A askan states
that this land is "traversed by Northwest A askan's right-of -way" (Petition
for Reconsideration at 2).

A though the properiety of BLMs decision not to reverse right-of -way
F24538 wth respect to land tentatively approved to the Sate fol | ow ng
i ssuance of the right-of-way grant was an issue presented i n Northwest
A askan's appeal fromthe January 1985 BLMdecision, at the tine we rendered
our decision it was uncl ear whet her right-of-way 24538 enconpassed | and in
trade and nanufacturing site 027801 and PLO 386. As we noted in Northwest
Alaskan Fpeline ., supra at 212 n.5 B.LMhad indicated in its answer only
that the right-of-way "nay" traverse that land. n reconsideration,
Northwest Al askan affirnatively asserts that the right-of-way does cross the
land in question. BLMhas not cone forward to dispute that claim Thus, we
hereby grant reconsideration and reviewthe correctness of BLMs decision as
it relates to land tentatively approved to the Sate fol | ow ng i ssuance of
the right-of-way grant.

In Glden Valley Hectric Association, 100 | BLA 318, 320 (1987),
deci ded subsequent to our decision in Northwest A askan, we considered the
case of right-of-way issued prior to the tentative approval of Sate
selections. Therein, we expressly distinguished rights-of-way issued after
tentative approval of a Sate selection, referring to Northwest A askan, and
those issued prior to tentative approval. Inthe latter instance, we
reversed BLMdeci si ons hol di ng such rights-of-way issue prior to tentative
approval, the "State selection is subject to these valid existing rights."
Id Inparticular, we relied on section 906(1)(2) of ANLCA 43 USC 8§
1635(1)(2) (1982), to the extent it provides that:

Were, prior to a conveyance to the Sate, a * * * right-of-way *
* * has been issued for the | ands, the conveyance shal |l contain
provisions naking it subject to the * * * right-of-way * * *
issued * * *, Lpon issuance of tentative approval, the Sate
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shal | succeed and becone entitled to any and all interests of the
Lhited Sates as * * * grantor * * * in any such * * * rjghts-of-
way.

See Qlden Valley Hectric Association, supra at 320; Northwest A askan
P peline @., supra at 210 ("right-of-way, in order to fall wthin the
purvi ew of section 906(1)(2), nust predate tentative approva ").

The January 1985 BLMdeci si on contai ns a headi ng whi ch states: "R ght-
of-Wy of No Hfect." This heading suggests that BLMregards A askan
Northwest's right-of-way as null and void. This portion of the January 1985
BLMdecision, as it relates to land tentatively approved to the Sate after
i ssuance of the right-of-way, is plainly contrary to our decision in Gl den
Valley. The right-of-way nust be considered a valid existing right to which
tentati ve approval of the Sate selection is subject, pursuant to section
906(c) of ANLCA W&, therefore, reverse the January 1985 BLMdeci sion in
that regard.

To the extent that Al askan Northwest's right-of -way enbraces | and
tentatively approved to the Sate after issuance of the right-of-way, the
text of the January 1985 decision is also in error. That decision states
that BLMw || not reserve the right-of-way in a patent to the Sate. Thatis
at odds wth the | ogi cal extension of our decision in Glden Valley. Even
though the land included in the July 1984 tentative approval of the Sate
sel ection passed out of Federal ownership, subject to valid existing rights,
pursuant to section 906(c)(4) of ANLCA 43 US C 8 1635(c)(4) (1982), (see
Jennie A Vdsey, 92 I BLA 228 (1986)) that fact does not precl ude BLMfrom
reserving the right-of-way in the patent, since issuance of the patent is
nerely a mnisterial act, and reservation represents recognition of the
right which existed at the tine of tentative approval. 3/ Thus, BLMhas the
authority to reserve A askan Northwest's right-of -way in a subsequent patent
tothe Sate. Its decision to the contrary nust be reversed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 QR 4.1, the petition for
reconsideration is granted, and our decision in 99 | BLA 201 (1987) is
nodi fied to reverse that part of the January 1985 BLMdecision rel ated to
land tentatively approved to the Sate foll ow ng i ssuance of the right-of-
way.

3/ Inits petition for reconsideration, Northwest A askan requests the
Board to stay the effectiveness of the Board' s Qctober 1987 petition,
pendi ng action on the petition. Because of our action on that petition,
there is no need to stay the effecti veness of the Board' s Gctober 1987

decision. The request is denied.
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The renai nder of our decision affirmng, as nodified, the January 1985 BLM
deci sion is not disturbed.

Bruce R Harris
Admini strative Judge
V¢ concur:

Janes L. Burski
Admni strative Judge

R W Milen
Admini strative Judge

APPEARANCES

WIlliamJ. Mses, Esq.

General Qounsel

Nort hwest Al askan P peline Q.
3111 C Sreet, Suite 200
Anchor age, A aska 99503

Janes R Mt her shead, Esq.
Gfice of the Regional Solicitor
US Departnent of the Interior
701 C Sreet, Box 34

Anchor age, A aska 99513

M Fancis Neville, Esq.

Gfice of Attorney General
Sate of A aska

1031 Vést 4th Avenue, Suite 200
Anchor age, A aska 99501

99 |1 BLA 212E



| BLA 85-434 . 24538
99 | BLA 201 (1987) :

NCRTHVEST ALASKAN Pl PELI NE
(ON RECONS CERATION 1 1)
R ght - of - ey

Mbtion for Reconsideration of
June 16, 1988, O der Deni ed

R

n August 15, 1988, the Sate of Aaska filed a notion for
reconsi deration of the Board s order, dated June 16, 1988, in Northwest
Aaskan Fpeline @., (h Reconsideration). The Board issued that order
followng receipt of a petition filed by Northwest A askan F pel i ne Gonpany
(Northwest Al askan) seeking reconsideration of the Board' s decision in
Northwest Alaskan Fpeline @., 99 IBLA 201 (1987). In that decision, we
concl uded that the Bureau of Land Managenent's (BLN) Decenber 1, 1980, grant
of natural gas pipeline right-of-way F24538 across | ands sel ected by the
Sate and tentatively approved to it on ctober 6, 1963, did not create a
right to have the right-of-way reserved in a patent to the Sate because
section 906(c)(1) of the Alaska National Interest Lands QGonservation Act
(ANLG&Y, 43 USC §1635c)(1) (1982), enacted on Decenber 2, 1980, had
vested legal titleinthe Sate, retroactive to the date of tentative
approval (Cctober 16, 1963). V¢ limted our conclusion only to those | ands
tentati vel y approved Qctober 16, 1963.

Inits petition for reconsiderati on, Northwest A askan did not
chal l enge that conclusion. Rather, it requested that we consi der whet her
its right-of-way coul d be reserved in a subsequent patent of certain |ands
to the Sate, where those | ands had been tentatively approved to the Sate
on July 19, 1984, after issuance of F24538.

W granted Northwest A askan's petition for reconsiderati on and stat ed:

BEven though the land included in the July 1984 tentative approval
of the Sate sel ection passed out of Federal ownership, subject to
valid existing rights, pursuant to section 906(c)(4) of ANLCA 43
USC § 1635(c)(4) (1982), (see Jennie A \dsey, 92 | BLA 228
(1986), that fact does not preclude BLMfromreserving
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the right-of-way in the patent, since issuance of the patent is
nerely a mnisterial act, and reservation represents recognition
of the right which existed at the tine of tentative approval .
(Footnote omtted).

It is that statenent wth which the Sate takes exception inits notion
for reconsideration. The State argues that, since the lands in question
were tentatively approved to the Sate in 1984 wthout reservation of the
right-of-way, the Departnent of the Interior has no jurisdiction "to
unilateral ly anend or correct the terns of the conveyance to A aska."

Mtion at 4 The Sate's argunent is based on its assertion that tentative
approval s to the Sate have the sane force and effect as patents. The Sate
clains that the Board s order requires BLMto correct the omssion of the
tentati ve approval wthout the Sate's consent and ignores Departnental

deci sions and regul ations, citing Appeal of the Alaska Railroad (n

Reconsi deration), 3 ANCAB 351, 86 |.D 452 (1979), and 43 (MR 1865. 3.
Athough the State agrees that issuing a patent is a mnisterial act, it
contends that BLMnay not include therein a reservation whi ch does not
appear inthe tentative approval. Neither BLMnor Northwest A askan has
responded to the Sate' s notion.

W deny the Sate's notion for the followng reasons. 1n our June 16,
1988, order, we recognized that the right-of-way in question was a valid
existing right at the tine of the 1984 tentati ve approval. The Sate has
not challenged the validity of the right-of-way. Mreover, the Sate
acknow edges that, in accordance wth Secretarial OQder No. 3029, 43 F R
55287, 55291 (Nov. 27, 1978), anended, 45 F. R 1692, 1693 (Jan. 8, 1980),
the admnistrative act of listing or failing to list the right-of-way in the
tentative approval cannot operate to create or extinguish the right. The
Sate's positionis that regardl ess of whether the right-of-way shoul d have
been reserved in the tentative approval, since it was not, it cannot be
reserved in the patent and that we erred i n concl uding otherw se. Ve
di sagr ee.

The case cited by the Sate stands for the wel | -recogni zed principl e
that the Departnent |oses jurisdiction to adjudicate interests in |and once
the Lhited Sates has issued a patent for such land. Therein, followng a
review of section 316 of the Federal Land Policy and Managenent Act of 1976
(AP, 43 USC 8§ 1746 (1982), the A aska Native dains Appeal Board hel d
that section 316 did not allowthe Secretary to unilaterally revise patents
toa Native village corporation and a Native regional corporation to include
areservation for aright-of-way for the Alaska Railroad. The regul ations
at 43 /R Subpart 1865, which inpl enent section 316 of ALMPA al so nake
clear that the Secretary nay not unilaterally correct a patent or ot her
conveyanci ng docunent, including a tentative approval .

What di stingui shed the present case fromthe precedents cited by the
Sate is that the patent, which the Sate argues in this case nay not be
corrected, has not issued. W& did not direct BLMto correct the tentative
approval. Qearly, the regulations at 43 CFR Subpart 1865 woul d precl ude
that action, unless the Sate were to agree, since the surrender of the
tentati ve approval would be a prerequisite to correction. 43 O/R 1865. 1- 3.
Uhder the Sate' s theory, even if the Departnent realizes that a

99 | BLA 212G



reservation has erroneously been excluded froma tentative approval, it nust
perpetuate that mstake by excluding the reservation fromthe patent. 1/ W
bel i eve that because BLMs inclusion or exclusion of a reservationin a
conveyanci ng docunent cannot create or extinguish aright, the Sate's
interests are unaffected by reservation of the right-of-way in the patent.

Bruce R Harris
Admni strative Judge
¢ concur:

Janes L. Burski
Admini strative Judge

R W Milen
Admni strative Judge

1/ Thus, had BLMinadvertently failed to include the statutory reservation
for ditches and canals (43 US C 8 945 (1982)) in the tentative approval ,
the Sate woul d apparently argue that BLMcoul d not correct that error in
the patent.
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