Editor's note: Bratum-- dated Gct. 9, 1987 -- corrected in text.

QIVERR B K LROY

| BLA 86- 1170 Deci ded August 31, 1987

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land

Managenent, declaring certain | ode mning clai ns abandoned and voi d for
failure to file annual proof of labor or notice of intention to hol d.

232482, etc.
Afirned.
1 Federal Land Policy and Managenent Act of 1976:

Recordation of Affidavit of Assessnent Vrk or Nbotice of
Intention to Hold Mning daim-Mning A ai ns:
Abandonnent

The owner of a mining claimlocated after Gt. 21, 1976,
is required by sec. 314 of the Federal Land Policy and
Minagenent Act of 1976, 43 US C 8 1744 (1982), to file
a notice of intention to hold the cla mor evi dence of
assessnent work perforned on the claim in the county
where the location notice is of record and in the proper
office of BLMprior to Dec. 31 of each year fol | ow ng
the cal endar year in which the claimis |ocated.

Failure to file the instrunent required by the statute
constitutes an abandonnent of the clam

Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vrk or Notice of
Intention to Hold Mning daim-Mning Qai ns:
Abandonnent

Wth respect to an unpatented mining cla mlocated after
Qt. 21, 1976, the fact that the requirenent for
performng assessnent work under the mning | aw has not
yet accrued does not obviate the necessity of filing
either a notice of intention to hold the cla mor

evi dence of assessnent work both in the | ocal recording
of fice where the notice of location is recorded and in
the proper office of BLMprior to Dec. 31 of the year
followng the cal endar year in which the clai mwas
|ocated, as required by sec. 314 of the Federal Land
Pol i cy and Managenent Act of 1976, 43 US C § 1744
(1982).
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| BLA 86-1170
APPEARANCES. Qiver B Kilroy, pro se, and for Kilroy Enterprises, Inc.
(PN ON BY ADM N STRATI VE JUDE FRAZI ER

Qiver B Klroy appeals froma decision of the Arizona Sate Gfi ce,
Bureau of Land Managenent (BLN), dated April 17, 1986, declaring certain
| ode mning claing abandoned and voi d because no proof of |abor or notice of
intention to hold was filed wth BLMfor the 1985 cal endar year as required
by section 314 of the Federal Land Policy and Minagenent Act of 1976
(ALPW), 43 USC § 1744 (1982), and 43 AR 3833.2. 1/

1Y The notice of appeal is signed by Qiver B Kilroy, S., individually
and as president of Kilroy Enterprises, Inc. Therein appellant states that
the clai ns have been transferred fromtheir original locators Alice W
Kilroy and Qiver B Kilroy, S., to Klroy Enterprises Inc. The case file,
however, does not contain a notice of transfer required by 43 GR 3833. 3.
The clains invol ved and the dates of |ocation of those clains | ocated by
Aice W Kilroy are as fol | ows:

BLM dam Locati on
Serial Nunber Nane Cat e
AVC A #13 12-11-84
AVC AKX #2 12-11-84
AVC AXK #4 12-11-84
AVC AKX #6 12-11-84
AVC A #8 12-11-84
AVC A #10 12-11-84
AVC A #12 12-15-84
AVC AKX #14 12-15-84
AVC A #19 12-12-84
AVC AKX #24 12-12-84
AVC A #3 12-11-84
AVC A #5 12-11-84
AVC AKX #7 12-11-84
AVC A #9 12-11-84
AVC A #11 12-15-84
AVC AKX #13 12-15-84
AVC A #18 12-12-84
AVC AKX #23 12-12-84

The clains invol ved and the dates of |ocation of those clains | ocated by
Qiver B Kilroy are as foll owns:

AVC NK #104 12-15-84
AVC NK #106 12-11-84
AVC NK #166 12-12-84
AVC NK #168 12-12-84
AVC NK #170 12-12-84
AVC NK #172 12-12-84
AVC NK #174 12-12-84
AVC NK #176 12-12-84
AVC NK #178 12-12-84
AVC NK #180 12-14-84
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| BLA 86-1170
n appeal to this Board appel | ant states:

It has been ny understanding that the |ocation of federal
mning clains in effect serves as an affidavit of |abor since work
was done in doing said |ocation work and, therefore, no ot her
notice should be required during the Sept. 1 - Sept. 1 assessnent
year; that in which the |l ocation was done. This has been
historically the situation, as | understand it, and should not be
nodified by state lawrelative to federal clains, in ny opinion.

* * * * * * *

| staked new clains on or about Decenber 28, 1984 and assuned
the location work held the clains for the assessnent year endi ng
Septentoer 1, 1985 and that i did not have to do any nore
assessnent work until Septenber 1, 1986, this year. [Enphasis in
original.]

Appel lant' s reference in the statenent of reasons is to that part of 30
USC 8§ 28 (1982) which requires the perfornance of assessnent work on
unpatented mining clains, and defines the assessnent year. It provides in
relevant part: "The period wthin which the work required to be done
annual Iy on all unpatented mneral clains | ocated since My 10, 1872,
including such clains inthe Territory of A aska, shall comnmence at 12
o' clock neridian on the 1st day of Septenier succeeding the date of |ocation
of such claim" Appellant argues that since the next assessnent year
commenced Septenter 1, 1985, he was not obligated to file any notice in the
1985 cal endar year. The record shows that the various A/ and NK | ode
clains were |ocated i n Decenber 1984, and were recorded wth BLMon January
25, 1985, and that no evidence of assessnent work or notice of intention to
hold for these clains was filed wth BLMprior to Decenber 31, 1985.

Appel lant' s argunent on appeal fails to consider section 314 of FALPVA
whi ch i nposes additional filing requirenents on mning clai nants.

fn. 1 (Gntinued)

BLM dam Locati on
Serial Nunber Narme Cat e
AVC 232507 NK #105 12-15-84
AVC 232509 NK #165 12-12-84
AVC 232511 NK #167 12-12-84
AVC 232513 NK #169 12-12-84
AVC 232515 NK #171 12-12-84
AVC 232517 NK #173 12-12-84
AVC 232519 NK #175 12-12-84
AVC 232521 NK #177 12-12-84
AVC 232523 NK #179 12-12-84
AVC 232525 NK #181 12-14-84
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[1] Section 314 of FLPVA requires the owner of an unpatented m ni ng
claamlocated after ctober 21, 1976, to file a copy of the recorded
| ocation notice in the proper office of BLMwthin 90 days after the
location. In addition, prior to Decenber 31 of each year follow ng the
cal endar year in which the claimwas | ocated, the owner nust file in the
county of fice where the notice of location is of record and in the proper
of fice of BLMevi dence of assessnent work perforned or a notice of intention
to hold the clains. Failure to nake the recordati ons required by FALPVA
wthin the prescribed tine limts is conclusively deened to constitute an
abandonnent of the clains. Fonald WIIden, 97 IBLA 40 (1987); Gl den
Triangle Exploration ., 87 IBLA 191 (1985). The concl usi ve presunption of
abandonnent whi ch attends the failure to file an instrunent required by 43
USC 8§ 1744 (1982) is inposed by the statute itself. Anatter of law it
is self-operative and does not depend upon any act or decision of an
admnistrative official. In enacting the statute, (Gongress did not invest
the Secretary of the Interior wth authority to waive or excuse
nonconpl i ance wth the statute, or to afford clainants any relief fromthe
statutory consequences. Hancis Skaw 63 IBLA 235 (1982); Lynn Keith, 53
IBLA 192, 88 I.D 369 (1981). The Suprene Gourt upheld the validity of the
recording requirenents of ALPMAin Lhited Sates v. Locke, 471 US 84
(1985).

As the clains herein were located i n Decenber 1984, a proof of |abor or
a notice of intention to hold the clains was required to be recorded both
wth county records and wth BLMprior to Decenber 31, 1985. S nce no
filing has been shown to have been nade either in the county or wth BLM
the clains were properly deened to be abandoned and voi d.

[2] The mining | aw does not require perfornance of assessnent work
until the assessnent year comrmencing at noon of Septenber 1, first
succeedi ng the date of location of the claam 30 USC § 28 (1982), so
appel | ant was not required to performassessnent work until sonetine during
the year running fromSeptenier 1, 1985, to Septenber 1, 1986. However,
this did not obviate the necessity for conpliance wth section 314 of FLPVA
which required either an affidavit of assessnent work or a notice of
intention to hold the clains to be filed both wth the | ocal recordi ng
office and wth BLMprior to Decenber 31, 1985. since 1985 was the year
followng the cal endar year in which the clains were | ocated. Robert
Willden, supra; Robert C lLeFaivre, 95 | BLA 26 (1986).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 QR 4.1, the decision appeal ed
fromis affirned.

Gil M Faizer
Admini strative Judge

¢ concur:
Bruce R Harris John H Kelly
Admni strative Judge Admini strative Judge
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