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ORDER 

 
Five Jokers Mining Co. LLC appeals a January 24, 2022, decision issued by the 

Nevada State Office, Bureau of Land Management (BLM). In that decision, BLM declared 
the company’s 10 unpatented mining claims abandoned and void by operation of law 
because BLM did not receive an affidavit of assessment work on or before the deadline of 
December 30, 2020. 
 

SUMMARY 
 

By law, a person holding an unpatented mining claim who files a waiver 
certification is required to perform assessment work on the claim and file an affidavit of 
assessment work on or before December 30 of the calendar year in which the assessment 
year ends. If a claimant fails to file the affidavit by the deadline, the claim is forfeited by 
operation of law, and neither this Board nor BLM has authority to excuse the failure. 
Here, because Five Jokers Mining did not file an affidavit of assessment work by the 
deadline, we must affirm BLM’s decision. 
 
  



 
IBLA 2022-112 

 
 

2 
 

BACKGROUND 
 

Legal Requirements for Maintaining Mining Claims 
 

A person holding an unpatented mining claim must pay a yearly maintenance fee 
on or before September 1 of each assessment year.1 The “assessment year” is the 
12-month period beginning on September 1 each year.2 BLM may waive the annual 
maintenance fee for mining claimants who hold no more than a total of 10 claims, mill 
sites, or tunnel sites and who timely file a waiver certification by September 1.3 A 
qualified claimant who files a waiver certification must perform assessment work on the 
claim during the assessment year for which the waiver is granted and file an affidavit by 
December 30 of the calendar year in which the assessment year ends, certifying the work 
conducted on the claim during the assessment year.4 

 
The requirement to file the required affidavit of assessment work by December 30 

is mandated by section 314(a) of the Federal Land Policy and Management Act 
(FLPMA).5 Under section 314(c) of the statute, the failure to file an affidavit by the 
deadline “shall be deemed conclusively to constitute an abandonment of the mining 
claim,” rendering the claim forfeited.6 Because forfeiture is automatic if a claimant does 
not file an affidavit of assessment work by the deadline, neither this Board nor BLM has 

 
 

1 30 U.S.C. § 28f(a) (2018); 43 C.F.R. § 3834.11(a)(2) (2020). In this order, citations to 
statutes are to the current (2018) edition of the United States Code, and citations to 
regulations are to the current (2020) edition of the Code of Federal Regulations. 
2 See 30 U.S.C. § 28. We refer to a given assessment year by reference to the calendar 
year in which it ends, so the “2020 assessment year” means the assessment year 
beginning on September 1, 2019, and ending 12 months later on September 1, 2020. 
3 30 U.S.C. § 28f(d); 43 C.F.R. §§ 3835.1, 3835.10(a), 3835.11(a). 
4 43 U.S.C. § 1744(a)(1); 43 C.F.R. §§ 3835.12, 3835.31; see Michael Warholic, 186 IBLA 
358, 359 (2015). 
5 43 U.S.C. § 1744(a)(1) (requiring an annual filing “prior to December 31 of each year 
following the calendar year in which the . . . claim was located”). 
6 43 U.S.C. § 1744(c); see 43 C.F.R. §§ 3830.5 (equating the terms “forfeit or forfeiture” 
with “abandoned and void” and “null and void”), 3830.91(a)(7) (“You will forfeit your 
mining claims or sites if you fail to . . . [f]ile an annual FLPMA filing on or before the due 
date . . . .”); see also Quantum Arms LLC, 195 IBLA 276, 278 (2020) (“Failure to timely 
file an annual FLPMA document constitutes abandonment of the mining claim, rendering 
the claim forfeited.”). 
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discretion to waive the requirement or provide relief from the automatic consequences of 
noncompliance.7  
 

Facts of This Appeal 
 

Five Jokers Mining located the 10 mining claims at issue in this appeal in 
September 2018.8 The administrative record shows that in August 2019 Five Jokers 
Mining timely filed a waiver certification for the 2020 assessment year.9 But the record 
does not contain an affidavit of assessment work documenting the work performed on 
the claim during the 2020 assessment year (September 1, 2019 – September 1, 2020), 
which the company was required to file no later than December 30, 2020.  
 

On January 24, 2022, BLM issued the decision on appeal, informing Five Jokers 
Mining that the claims had been forfeited by operation of law when BLM did not receive 
an affidavit of assessment work by December 30, 2020. In the decision, BLM stated:  

 
On August 27, 2019, a Maintenance Fee Waiver Certification for the mining 
claims identified on Exhibit A was received in our office for the 2020 
assessment year. Accordingly, you were required to file an affidavit of 
assessment work with this office on or before December 30, 2020[,] for the 
subject claims. 43 CFR 3835.31. According to our records, no affidavit of 
assessment work has been received for the 2020 assessment year. Therefore, 
because the affidavit of assessment work was not filed with this office as 
prescribed by law, the subject claims are hereby declared abandoned and 
void by operation of law, as of December 30, 2020.[10] 
 

 
 

7 See Warholic, 186 IBLA at 361 (“Appellant’s claim was automatically forfeited and 
became null and void when the deadline for filing [an affidavit] passed.”); John J. 
Trautner, 165 IBLA 265, 273 (2005) (stating that section 314(c) of FLPMA is “self-
executing”). 
8 Administrative Record (AR), Certificates of Location. The 10 claims are Five Joker Nos. 
4, 7-11, and 15-18, with legacy serial numbers NMC1178876-78885. Under BLM’s new 
numbering system, the claims are serialized as NV101553387-NV101553389 and 
NV101554534-NV101554540. See BLM Nevada State Office, Decision, Mining Claim(s) 
Declared Abandoned and Void (Jan. 24, 2022) (Decision), Exhibit A.  
9 AR, Defective Maintenance Fee Waiver 2020 (filed Aug. 27, 2019); Corrected 
Maintenance Fee Waiver 2020 (filed Dec. 6, 2019). 
10 BLM Nevada State Office, Decision, Mining Claim(s) Declared Abandoned and Void at 
unpaginated (unp.) 1 (Jan. 24, 2022) (Decision). 
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The company timely appealed BLM’s decision.11 In its appeal, Five Jokers Mining 
states that it filed an affidavit of assessment work on August 27, 2019 “for the 2019 
assessment year,” explaining that it has “always operated . . . wherewith any labor 
performed to meet the criteria for the Affidavit of Annual Assessment Work was filed in 
that calendar year.”12 The company states that “[t]he mine has been operated by our 
family since the early 1980[]s, we are a very small mining operation, and we are not 
trying to deceive anyone.”13 

 
ANALYSIS 

 
The Mining Claims Were Automatically Forfeited by Operation of Law 

 
Mining claimants have the burden on appeal to show BLM erred in declaring their 

mining claim forfeited by operation of law.14 Based on the record in this appeal, we 
conclude that Five Jokers Mining has not met this burden. 
 
 The company indicates in its appeal that its practice is to file a waiver certification 
and affidavit of assessment work during the same calendar year, and that it therefore 
fulfilled its obligations for the 2020 assessment year when it filed both a waiver 
certification and affidavit of assessment work in August 2019.15 But this practice does 
not comply with the legal requirements related to waiver certifications and affidavits of 
assessment work. 
 

For the 2020 assessment year, Five Jokers Mining was required to do three things 
to properly assert a fee waiver: (1) file a waiver certification by September 1, 2019, 
which marked the beginning of the 2020 assessment year;16 (2) perform assessment 
work on its claims during the 2020 assessment year, between September 1, 2019, and 
September 1, 2020;17 and (3) file an affidavit certifying that the company undertook 

 
 

11 Notice of Appeal (filed with BLM Mar. 2, 2022). 
12 Id. 
13 Id. 
14 See Tom Kitchar, 195 IBLA 151, 152 (2020) (“In appeals reviewing BLM’s findings of 
noncompliance with its mining regulations, the burden of proving error in BLM’s 
decision rests on the mining claimant.”). 
15 Notice of Appeal. 
16 30 U.S.C. § 28f(d); 43 C.F.R. §§ 3835.10(a), 3835.11(a). 
17 43 U.S.C. § 1744(a)(1); 43 C.F.R. § 3835.12. 
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assessment work during the 2020 assessment year (in other words, undertook the work 
between September 1, 2019, and September 1, 2020) on or before December 30, 2020.18  

 
While Five Jokers Mining complied with the requirement to file a waiver 

certification by September 1, 2019, it did not comply with the requirement to file an 
affidavit certifying assessment work performed on its claims during the 2020 assessment 
year by December 30, 2020. The affidavit of assessment work that it filed in August 2019 
specified that work was performed on the claims between April 2019 and August 2019.19 
These dates correspond to the 2019 assessment year, not the 2020 assessment year, 
which began on September 1, 2019. The record also includes an affidavit of assessment 
work filed by Five Jokers Mining in December 2021.20 But that affidavit documents work 
performed on the claims between September 2020 and September 2021 (during the 
2021 assessment year), and cannot satisfy the company’s obligation to have filed an 
affidavit certifying the assessment work it performed during the 2020 assessment year by 
December 30, 2020. 

 
Because Five Jokers Mining did not file an affidavit of assessment work on or 

before December 30, 2020, BLM properly declared the claims abandoned and void by 
operation of law.21 

 
 We recognize that Five Jokers Mining may have been confused about the 
requirements for filing waiver certifications and affidavits of assessment work, and that 
its failure to file an affidavit by the December 30, 2020, deadline was inadvertent. 
However, the Board (like BLM) is powerless to excuse the failure to comply with the 
statutory deadline. Once the December 30, 2020, deadline for filing an affidavit of 
assessment work passed, the claims were automatically forfeited by virtue of Congress’ 
command set forth in section 314(c) of FLPMA that the failure to file by the deadline 
 

 
18 43 U.S.C. § 1744(a)(1); 43 C.F.R. § 3835.31. 
19 AR, Affidavit of Annual Assessment Work 2019. 
20 AR, Affidavit of Annual Assessment Work 2021. 
21 See Jon Saltzman, 195 IBLA 386, 401 (2020) (“[T]he requirement to file an affidavit of 
annual assessment work is a statutory requirement and, under the statute, the failure to 
comply with this requirement results in automatic forfeiture of the claim.”); Gordon B. 
Copple, 105 IBLA 90, 95 (1988) (“Under the clear provisions of 43 U.S.C. § 1744(c) . . . , 
the automatic consequence of failure to file the required instruments is a finding that the 
claim has been abandoned and is null and void.”), aff’d, Civ. No. 2:88-cv-01886-EHC (D. 
Ariz. May 2, 1990), aff’d, 936 F.2d 577 (9th Cir. 1991); United States v. Locke, 471 U.S. 
84, 100 (1985) (“Congress intended in § 314(c) to extinguish those claims for which 
timely filings were not made.”). 
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“shall be deemed conclusively to constitute an abandonment of the mining claim.”22 The 
statute authorizes no exceptions. BLM’s decision is, in effect, a notification that by statute 
the claims were abandoned and merely reflects BLM’s determination that FLPMA’s 
abandonment provision was triggered. The Board therefore lacks discretion to reverse 
BLM’s decision.23 This is true “regardless of the reason that a claimant misses the 
deadline.”24 
 

Consequently, although Five Jokers Mining’s failure to comply with the deadline 
for filing an affidavit of assessment work was unintentional, we have no authority to 
reinstate the claim. We therefore conclude that the company has not met its burden to 
show that BLM erred in declaring its claims abandoned and void. As BLM stated in its 
decision, Five Jokers Mining may relocate the claims so long as the lands remain open to 
mineral location and there are no intervening rights of third parties.25 

 
CONCLUSION 

 
 Because Five Jokers Mining did not file an affidavit of assessment work by the 
December 30, 2020, deadline, its mining claims were automatically forfeited by 
operation of law. Accordingly, we affirm BLM’s decision. 

 
 

 
_______________________________   I concur: _____________________________________ 
Amy B. Sosin              Silvia Riechel Idziorek 
Administrative Judge                Acting Deputy Chief Administrative Judge 

 
 

22 43 U.S.C. § 1744(c). 
23 Warholic, 186 IBLA at 361. 
24 William C. Barry, 195 IBLA 147, 149 (2020); see also Melville P. Springer, 141 IBLA 34, 
36 (1997) (stating that the Board could not excuse a mining claimant’s failure to timely 
file an affidavit of assessment work under section 314 of FLPMA based on the claimant’s 
serious illness).  
25 Decision at unp. 1. 
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