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Stephen E. Bruner and David Rozgonyi (appellants) have appealed from a
December 22, 2011, decision of the Nevada State Office, Bureau of Land
Management (BLM), denying their request for a refund of processing fees associated
with a noncompetitive oil and gas lease offer that was accepted but subsequently
cancelled due to a mistake of fact and/or law. Because the regulatory authority upon
which BLM relied supports the decision and appellants have not preponderated in
showing error, we affirm the decision.

Background

By competitive oil and gas lease sale on March 9, 2010, BLM offered Tracts
138 and 145, situated in Elko County, Nevada. Energy West Corporation (EWC), the
highest bidder for the Tracts, failed to timely remit the minimum payment required,
and BLM rejected its bids on April 6, 2010. In November 2010, appellants offered to
noncornpetitively lease Tracts 138 and 145, serialized as N-89287 and N-89288
respectively. See Form 3100-11, "Offer to Lease and Lease for Oil and Gas." After
paying a $375 processing fee for each lease and a rental fee in the amount of $2,861
for N-89287 and $3,026 for N-89288, appellants were issued the two oil and gas
leases, effective February 1, 2011. Each lease granted appellants the exclusive right
to drill for, mine, extract, remove and dispose of all the oil and gas (except helium) in
the identified lands, as well as, the right to build and maintain necessary
improvements.

EWC then petitioned BLM to cancel appellants' leases and to offer the Tracts
for competitive lease again, asserting that, because it had bid on those lands, BLM
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had no authority under the Mineral Leasing Act (MLA), 30 U.S.C. § 226(b)(l)(A)
(2006) to issue appellants the leases. See Letter from Laura Lindley, Esq., to BLM,
dated Aug. 9, 2011. BLM agreed, apologized to appellants "for the inconvenience
caused by our error," and cancelled their leases. Nov. 14, 2011, decision at I.2 BLM
informed appellants that "[i]f you choose to withdraw the Offers, a refund in the
amount of $5,887.00 [rental fees for both leases] will be authorized for payment,"
and pointed out that the leases would be reoffered competitively and appellants '
would retain priority, provided no bid was received at oral auction. Id. at 2 (citing
43 C.F.R. §3120.5-3(0).

By letters dated November 21 and 23, 2011, appellants each informed BLM
that, while they accepted BLM's decision to cancel the leases due to administrative
error, they believed BLM should refund not only the rental payments, but also the
processing fees. See letter from Burner to BLM, dated Nov. 21, 2011; letter from
Rozgonyi to BLM, dated Nov. 23, 2011. BLM responded by decision dated
December 22, 2011 (Decision), denying appellants' requests for a refund of the
processing fees tendered for each application. Citing to the leases and Departmental
regulations, BLM stated:

The Offer to Lease and Lease for Oil and Gas (3100-11) form for oil and
gas leases NVN089287 and NVN089288, which you signed and agreed
to all terms, states on page 4 that the filing fee will be retained even if
the offer is completely rejected or withdrawn [3] Regulations at
43 C.F.R. 3000.12 [4] also state that 'These fees are nonrefundable'

The MLA prohibits BLM from leasing lands noncornpetitively when it previously
offered those lands in a competitive lease sale and received at least one bid.
30 U.S.C. § 226(b)(l)(A) (2006). The regulation at 43 C.F.R. § 3110.1(b) also
mandates that noncompetitive leases are available only for unleased lands that had
been offered competitively and for which no bid was received.
2

The Department's authority to cancel any oil and gas lease issued contrary to law is
codified in the regulations at 43 C.F.R. § 3108.3(d). See Celeste C. Grynbers;
169 IBLA 178, 183 (2006).

Form 3100-11 of the leases states, on page 4, under the heading "Payments": "The
filing fee will be retained as a service charge even if the offer is completely rejected or
withdrawn." That provision also states that "[i]f the offer is withdrawn or rejected in
whole or in part before a lease issues, the rental remitted for the parts withdrawn or
rejected will be returned."

4 The regulation at 43 C.F.R. § 3000.12(a)5 provides for fixed processing fees for,
inter alia, noncompetitive lease applications.

2
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The processing (filing) fees submitted with the Leases is nonrefundable
and your request for a refund of the processing (filing) fees is denied.

Decision at 1. Appellants appealed.

Discussion

In their one-page notice of appeal, appellants assert that they would not have
expended monies for processing fees but for BLM's erroneous solicitation of lease
applications, and, therefore, as a matter of policy, BLM should not retain the fees.
Disputing the applicability of the lease term cited by BLM in rejecting their request,
appellants argue that their lease offers were neither rejected nor withdrawn.5 BLM
declined to file an answer in this appeal.

This Board previously has required a refund of oil and gas lease rental
payments when, through no fault of the lessee, BLM cancelled the lease, the lessee
derived no benefit from temporary possession of the lease, and neither mala fides nor
any other factor militated against rental repayment. However, this is the first
instance in which we decide, under the current regulations, whether BLM erred in
refusing appellants' request for a refund of processing fees they paid to submit
noncompetitive oil and gas lease offers when BLM issued the leases to them, and then
cancelled them because they were issued in violation of the MLA. See Elaine D
Berman, 140 1BLA 173, 179 (1997), and cases cited.

Section 304(a) of the Federal Land Policy and Management Act of 1976
(FLPMA), 43 U.S.C. § 1734(a) (2006), specifically grants this Department authority
to charge fees for processing applications and other documents relating to public
lands: "[T]he Secretary of the Interior may establish reasonable filing fees, service
fees and charges, and commissions with respect to applications and other documents
relating to public lands and their resources under his jurisdiction, and may charge
and abolish such fees, charges and commissions." Thus, BLM may charge for any
services rendered so long as they "relat[e] to the public lands." 43 U.S.C. § 1734(a)
1740 (2006).

Section 304(b) of FLPMA requires the Department to consider "reasonableness
factors" when establishing processing fees.6 Section 304(c) further provides that

Appellants also state that BLM's decision was issued in error because the "leases
were assigned to another third party.1' The record is silent regarding such
assignment. Given the disposition of the appeal, we discuss this matter no further.

There is no dispute regarding the reasonableness of the fee set for processing
(continued...)
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where it shall appear to the satisfaction of the Secretary that any person
has made a payment under any statute relating to the sale, lease, use,
or other disposition of public lands which is not required or is in excess
of the amount required by applicable law and the regulations issued by
the Secretary, the Secretary, upon application or otherwise, may cause
a refund to be made from applicable funds.

43 U.S.C. § 1734(c) (2006). See 43 C.F.R. § 1823.11.

BLM was^slow in promulgating processing fees for services pertaining to oil
and gas leasing. BLM published cost recovery regulations for oil and gas lease
processing in 2005. 70 Fed. Reg. 58854 (Oct. 7, 2005) (final); 70 Fed. Reg. 41532,
41538 (July 19, 2005) (proposed).8 Noting that «[a]U processing fees in this rule
. . . are based on special benefits to identifiable beneficiaries beyond those provided
to the general public" (70 Fed. Reg. at 58867), BLM discussed what costs were
generally included in fixed fees. For processing noncompetitive oil and gas lease
applications, BLM explained that "fixed fees would include, but not be limited to,
costs for receiving, validating, and entering data; examining land availability; sorting
parcels (i.e., developing parcel configuration/acreage); preparing stipulations;
preparing sale notices; noting title records; preparing and conducting sale auctions;
preparing lease decisions; and entering and transmitting data updates."9

70 Fed. Reg. at 41538. To cover those costs, BLM now requires an applicant to
"include . . . the processing fee for noncompetitive lease applications found in the fee
schedule in § 3000.12 of this chapter." 43 C.F.R. § 3110.4(a). "Fees are not
refundable BLM will keep your fixed filing or processing fee as a service charge
even if we do not approve your application or you withdraw it completely or

(...continued)
noncompetitive lease offers.
7

In 1988, the Department amended its regulations to require a party bidding for a
noncompetitive oil and gas lease to pay a $75 fee for each noncompetitive bid. In the
event the application was rejected, withdrawn, or otherwise, BLM would retain a
single $75 non-refundable administrative fee, regardless of how many applications a
prospective noncompetitive oil and gas lessee filed. See 53 Fed. Reg. 22814,
22830-31 (June 17, 1988). This requirement was not promulgated pursuant to
section 304 of FLPMA. Instead, it was set forth in the Federal Onshore Oil and Gas
Leasing Reform Act of 1987, codified at 30 U.S.C. § 226(c) (2006).
Q

In 2000, BLM proposed fixed fees for processing an array of documents and actions
associated with oil and gas leasing. See 65 Fed. Reg. 78440 (Dec. 15, 2000).
Q

We assume that BLM in fact provided some or all of these services in accepting the
offers and processing them to lease issuance.

4
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partially." 43 C.F.R. § 3000.10(b). In addition, the regulation at 43 C.F.R. § 3000.12
includes a table on the processing and filing fees for Fiscal Year 2011. Paragraph (a)
states that the fees listed in the table "are nonrefundable and must be included with
documents you file under this chapter."

Neither the cost recovery statutes, BLMPs regulations, nor the preambles to the
regulations provide for or discuss the refund of fixed processing fees in the situation
at hand. We are aware of no Board or judicial precedent since BLM implemented
cost recovery in its minerals management program that has reached a different
conclusion regarding the issue presented in this case. Appellants argue that BLM
should not be allowed to keep processing fees after issuing leases in error, but offer
no authority for support. Had BLM processed the applications and then made the
proper determination to reject appellants' offers to lease, as required under the MLA,
appellants would not have been entitled to refunds under the plain language of
43 C.F.R. § 3000.10(b). Moreover, section 304(c) of FLPMA is inapplicable to the
situation at hand, where BLM's duly promulgated regulations require a
noncompetitive oil and gas lease applicant to pay a nonrefundable processing fee.
43 U.S.C. § 1734(c) (authorizing refunds of payments not required by law);
43 C.F.R. § 3000.10(b). The Board has no authority to declare a duly promulgated
rule invalid. See Bookdiff Rattlers Motorcycle Club, 171 IBLA 6, 16 (2006).

Finally, appellants' general averments that they would not have expended
processing fee monies but for BLM's misleading solicitation of these noncompetitive
lease applications fail to satisfy their burden to preponderate in showing error in
BLM's decision. MX Re-Store, LLC, 174 IBLA 254, 261 (2008); Twin Arrow, Inc.,
118 IBLA 55, 58 (1991). Nothing in the record indicates that BLM deliberately'
misled them to file their applications, that the appellants did not know the lands had
received bids during a competitive lease sale, or that appellants relied on BLM's
assurances to their detriment. See Jack C. Scales, 182 IBLA 174, 180 (2012)
(discussing the elements of governmental estoppel). We must therefore affirm BLM.

We note that BLM's Handbook, H-3110, instructs BLM staff to provide rental and
filing fee refunds to lessees, who request that BLM reject their offers after being
notified by BLM that the minimum rental amount is greater than indicated in the
Notice of Competitive Sale due to a miscalculation of acreage by BLM. BLM Manual
H-3110-1, Noncompetitive Leases (Rel. 3-283 (Jan. 11, 1994)). The Handbook states
that "a full refund of the rental and the $75 filing fee shall be authorized by the BLM
since the error was the fault of the Government." The reference to a $75 fee suggests
BLM has not updated the Handbook since 2005. See 43 C.F.R. § 3110.1(b).
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Therefore, pursuant to the authority delegated to the Board of Land Appeals
by the Secretary of the Interior, 43 C.F.R. § 4.1, the decision appealed from is
affirmed.

I concur:

aoberti-murray
Christina KALAVRITINOS

aoberti-murray
Price




