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ORDER 

Christine A. Jubic has appealed from and petitioned for a stay of the effect of a 
September 25, 2009, Decision Record (DR) of the Field Manager, Caliente (Nevada) 
Field Office, Ely District, Bureau of Land Management (BLM), approving the Wild 
Horse Gather Plan for the Caliente Herd Area Complex (HA Complex).1 The Field 
Manager based the DR on a September 22, 2009, Environmental Assessment (EA). 

Jubic challenges the removal of all the wild horses from the HA Complex. 
However, the determination to remove all the wild horses was a land use planning 
decision. Because a land use planning decision is not reviewable by the Board, and 
Jubic has otherwise failed to show any error in the DR, we affirm the DR and deny 
Jubic's petition for a stay as moot.2 

Background 

BLM's decision to gather and remove wild horses from the Federal range in the 
HA Complex constituted a decision to proceed with implementation of a decision 
contained in two land use plans, the 2000 Caliente Management Framework Plan 

 The HA Complex is composed of  acres of public land in Lincoln County, 
Nevada, within nine herd areas (HAs) (formerly, herd management areas (HMAs)). 
A "[h]erd area" is defined in the regulations at 43 C.F.R. § 4700.5(d) as "the 
geographic area identified as having been used by a herd as its habitat in 1971." See 
16 U.S.C. § 1331 (2006).  An HMA is an area, within an HA, where wild horses may 
be more intensively managed. See 43 C.F.R. §§ 4710.2 and 4710.3-1. 

 Given our disposition of this appeal, we need not address whether Jubic has 
established that she has standing to appeal in accordance with 43 C.F.R. § 4.410(a). 
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(MFP) Amendment for the Management of Desert Tortoise Habitat and the 2008 Ely 
District Resource Management Plan (RMP). In the Caliente MFP Amendment, which 
BLM developed to aid in the recovery and delisting of the Mojave population of the 
desert tortoise (Gopherus  a Federally threatened species, BLM addressed 
one of the HMAs presently included in the HA Complex, stating that "[t]h[e] 
[Mormon Mountains] HMA will no longer be managed for wild horses and burros. 
The entire area will lose its status as an HMA, but will maintain Herd Area (HA) 
status for future management consideration, should conditions change." Approved 
Caliente MFP Amendment and Record of Decision, dated September 20, 1999, at 20. 
BLM further decided to  all wild horses and burros from the Mormon 
Mountains HA and surrounding non-HMA areas" within the Mormon Mesa Area of 
Critical Environmental Concern (ACEC).3 Id. 

In the Ely District RMP, BLM provided under Management Action WH-5: 
"Remove wild horses and drop herd management area status for those areas that do 
not provide sufficient habitat resources to sustain healthy populations listed in 
Table 13." Ely District Approved RMP at 47. Table 13 listed 16 HMAs totaling over 
1.5 million acres of public land, including the 8 other redesignated HAs now included 
in the HA  See id. at 48. 

In 2009, BLM prepared a preliminary EA to analyze the environmental impacts 
of proceeding with the gather/removal of all of the wild horses from the HA Complex 
and offered it for public comment. Following receipt of public comments, BLM issued 
a final EA, a Finding of No Significant Impact, and the DR on September 25, 2009. 
The Field Manager made the DR effective October 1, 2009. We do not know whether 
BLM has gone forward with the gather/removal of wild horses from the HA Complex. 

In the DR, the Field Manager stated that she had decided "to implement the 
proposed action as described in the EA," i.e., approving the gather/removal of 
approximately 270 wild horses from the HA Complex. DR at 2. The proposed action 
described in the EA included implementing not only the management direction in the 

The purpose of removal of wild horses and burros from the HA was to keep wild 
horses and burros from moving into designated critical habitat for the desert tortoise 
in the overlapping Mormon Mesa ACEC, since there are no physical barriers 
preventing such movement. See Approved MFP Amendment and Record of Decision 
at 3, 20, 21 (Map 4 (Wild Horse Herd Management Areas and ACECs)). 

 Under the RMP, wild horses are to be restricted to six redesignated HMAs, outside 
the HA Complex. See Approved RMP at 47 ("WH-4: Manage wild horses with six 
herd management areas designated from herd areas (see Map 9) based on wild 
horse use and habitat suitability listed in Table 12"). 
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RMP to remove wild horses from the eight redesignated HAs, but also the 
management direction in the MFP Amendment to remove wild horses from the 
redesignated Mormon Mountains HA. See EA at 3, 5, 12. The Field Manager stated: 

The Proposed Action in the E.A. is to gather approximately all of the 
population or 270 excess wild horses including 2009 foals from within 
and outside these  The Proposed Action is to ensure a 
"thriving natural ecological balance" as well as preserve the multiple 
use relationship within the Caliente HA Complex immediately and over 
the next several years. Further, this action is needed to prevent 
vegetative and riparian resources from deterioration associated with an 
overpopulation of wild horses. 

DR at 1-2. 

Jubic appealed  and requested an immediate stay of the effect of the DR 
during the pendency of her appeal. She also asked the Board to expedite disposition 

 her appeal. 

Discussion 

Section 3(b)(2) of the Wild Free-Roaming Horses and Burros Act (WFHBA), 
16 U.S.C. § 1333(b)(2) (2006), provides the statutory authority for the removal of 
excess wild free-roaming horses and burros from the Federal range. Specifically, it 
provides that when the Secretary of the Interior determines on the basis of available 
information that an overpopulation exists on a given area of the public lands, excess 
animals are to be removed "until all excess animals have been removed so as to 
restore a thriving natural ecological balance to the range, and protect the range from 
the deterioration associated with overpopulation."5 Id. 

BLM's decision to remove wild horses from the HA Complex constituted a land 
use planning decision, set forth in the Ely District RMP and Caliente MFP 
Amendment. The Department has provided that a land use planning decision may be 
protested, and that such a protest will be adjudicated by the Director, BLM, who will 
issue a final decision for the Department. 43 C.F.R. § 1610.5-2; see, e.g., Norton v. 
Southern Utah Wilderness Alliance, 542 U.S. 55, 70 (2004) ("[T]he Board . . . does not 
review the approval of a [land use] plan, since it regards a plan as a policy 

The term "excess animals" is defined in the Act as wild free-roaming horses or 
burros "which must be removed from an area in order to preserve and maintain a 
thriving natural ecological balance and multiple-use relationship in that area " 
16 U.S.C. § 1332(f) (2006). 

3 
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determination, not an implementation decision");  168 IBLA 365, 396 
(2006). 

The DR at issue merely implements the land use planning decision. Such 
implementation decisions are subject to review, on appeal, by the Board. See 
43 C.F.R. § 1610.5-3(b)  ("Any person adversely affected by a specific action being 
proposed to implement some portion of a resource management plan or amendment 
may appeal such action pursuant to 43 CFR 4.400 [et  at the time the action is 
proposed for implementation"); Norton v. Southern Utah Wilderness Alliance, 542 U.S. 
at 70 ("Appeal to the Department's Board of Land Appeals is available for  specific 
action being proposed to implement some portion of a resource management plan or 
amendment.' 43 CFR § 1610.5-3(b).");   Dorhofer, 155 IBLA 51, 56-57 
(2001). 

However, while Jubic purports to appeal the DR, she is attacking, in essence, 
the underlying land use planning  Her focus is "whole herd" removal, 
which she claims is illegal: "Under no provision or even under the broadest 
interpretation of the WFHBA is there an authorization for the total  out' of 
whole herds and of their historic rangelands." NA/Petition at 2. In support of that 
assertion, she points to a recent decision issued by Judge Rosemary M. Collyer of the 
U.S. District Court for the District of Columbia in Colorado Wild Horse and Burro 
Coalition, Inc. v. Salazar {Coalition), 639 F. Supp.2d 87 (D.D.C. 2009). She argues 
that in Coalition the District Court addressed the issue of whole herd removals and 
concluded that BLM did not have the authority to remove any horses, unless they 
were considered to be excess. She asserts that, based on that decision, BLM cannot 
remove all the wild horses from the HAs making up the HA Complex. 

In the Coalition case, the plaintiffs challenged a BLM decision to remove all 
wild horses from the West Douglas HA in Colorado. However, in that case, as Judge 
Collyer stated: "Defendants take the extreme position that it is within BLM's 
discretion to remove the entire West Douglas Herd, a herd comprised of wild free-
roaming horses that Defendants conceded at oral argument BLM has not determined 
to be 'excess  639 F. Supp.2d at 95. She rejected that position and set 
aside BLM's decision, stating that "Congress clearly intended to protect non-excess 
wild free-roaming horses and burros from removal, and that BLM's removal authority 
is limited to those wild free-roaming horses and burros that it determines to be 
'excess animals' within the meaning of the Wild Horse Act." Id. at 95-96. 

6 
" I am appealing the final decision to remove these herds, in  Notice of Appeal 

and Petition for a Stay of Action  at 1. 
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In the present case, the DR states that the current gather/removal is intended 
to gather and remove "excess" wild horses from the nine HAs making up the 
HA Complex, in order to ensure a thriving natural ecological balance and prevent a 
deterioration of the range attributable to an overpopulation of  horses DR at 2 
BLM clearly speaks in terms that indicate that it is exercising its authority to remove 
excess"  horses from the Federal range, pursuant to section 3(b)(2) of the 

WFHBA. See EA at 6 ("The purpose of the Proposed Action is to remove all excess 
 horses . . . as authorized under Section 3(b)(2) of the 1971 Wild Free-Roaming 

Horses and Burros Act"). However, the actual determination that the wild horses 
were "excess" and should be removed in order to restore the range to a thriving 
natural ecological balance and avoid a deterioration of the range associated with an 
overpopulation of wild horses was made in the RMP and MFP Amendment.7 

While we believe the Coalition case is distinguishable on its facts from the 
situation involving the removal of all the wild horses from the nine HAs making up 
the HA Complex involved in this case,8 the decision to remove was made in the RMP 
and MFP Amendment and is not now subject to review by the Board. None of the 
issues raised by Jubic on appeal establishes any error in the DR. 

Therefore, pursuant to the authority delegated to the Board of Land Appeals 
by the Secretary of the Interior, 43 C.F.R. §  4.1, the DR is affirmed, and Jubic's 
petition for a stay is denied as moot. 

 See EA at 3 ("Under the 2008 Ely District RMP, no wild horses are to be managed 
within the Caliente HA Complex based on in-depth analysis of habitat suitability and 
monitoring data. This analysis indicates insufficient forage and water is available to 
maintain healthy wild horses and rangelands over the long-term"). 

 Although Jubic asserts that BLM should not be allowed to remove whole herds as 
excess, we note that Judge Collyer stated that she expressed "no opinion about 
whether BLM has the authority to remove an entire herd that it has determined in 
accordance with the Wild Horse Act, to be 'excess  Coalition 
639 F. Supp.2d at 96,  
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