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On April 9, 2018, the Board of Indian Appeals (Board) received a notice of appeal 

from Robert Doucette, Bernadine Roberts, Saturnino Javier, and Tresea Doucette 

(collectively, Appellants), through Gabriel S. Galanda, Esq., of Galanda Broadman PLLC.  

Appellants were unsuccessful candidates in a special council election that was conducted by 

the Nooksack Indian Tribe (Tribe) and concluded on December 2, 2017 (Special Election). 

Appellants seek review of a March 7, 2018, memorandum from the Acting Northwest 

Regional Director (Regional Director), Bureau of Indian Affairs (BIA), addressed to the 

Acting Assistant Secretary – Indian Affairs (Assistant Secretary), in which the Regional 

Director reviewed a report by the Nooksack Election Board, found that the Special Election 

was conducted in accordance with the Nooksack Constitution and election ordinance, and 

gave his “endorsement.”  We docket this appeal, but dismiss it for lack of jurisdiction. 

The Regional Director issued his endorsement based on the process set forth in a 

memorandum of agreement (MOA) that was signed by the then Acting Assistant Secretary 

– Indian Affairs on August 25, 2017.  The MOA was also signed by Chairman Robert

Kelly, Jr., who was recognized by the Assistant Secretary as a person of authority within the 

Tribe for purposes of conducting the Special Election.
1

  See MOA ¶¶ C, K (copy added to

1

 In their notice of appeal, Appellants contend that Mr. Kelly’s Chairmanship expired on 

March 17, 2018.  Notice of Appeal, Apr. 5, 2018, at 6 n.8.  The Board expresses no 

opinion on the merits of Appellants’ contention. 
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appeal record).
2

  The expressed purpose of the MOA was “to provide and to outline a 

procedure” whereby the Assistant Secretary could recognize a Tribal Council as the 

governing body of the Tribe through a special council election.
3

  Id. ¶¶ A-B.  The MOA 

states that the election must be conducted in accordance with the Nooksack Constitution, 

Bylaws, and Tribal laws and ordinances.  Id. ¶ B.  Pertinent to the Regional Director’s 

endorsement, ¶ D of the MOA provides: 

 

Final Tribal Council Recognition.  Upon certification of the special election 

results as set forth in NOOKSACK TRIBAL LAWS AND ORDINANCES, 

the final resolution of any challenges to those results, and the submission of 

the Election Board’s report to the Regional Director, the Regional Director 

shall forward to the ASSISTANT SECRETARY the Tribe’s report along 

with the Regional Director’s endorsement thereof, or an explanation for 

withholding such endorsement.  Upon receipt of the Regional Director’s 

endorsement, the ASSISTANT SECRETARY shall issue a letter granting full 

recognition of the NOOKSACK INDIAN TRIBAL COUNCIL as the valid 

governing body of the NOOKSACK INDIAN TRIBE in a form 

substantially similar to EXHIBIT A to this MEMORANDUM. 

 

 Upon receipt of the Regional Director’s March 7, 2018, memorandum endorsing 

the Special Election, on March 9, 2018, the Principal Deputy Assistant Secretary – Indian 

Affairs (Principal Deputy) issued a letter to the Tribe stating that “[BIA] has not identified 

any reason to reject the validity of the Special Election.  Therefore, consistent with the 

commitments made by the Acting Assistant Secretary in the [MOA] . . . , I hereby 

recognize the validity of the Tribal Council comprised of the four Tribal Council members 

elected in 2014 and the four Tribal Council members elected in the Special Election.”  

Letter from Principal Deputy to Tribe, Mar. 9, 2018 (copy added to appeal record).
4

   

                                            

2

 The Board takes official notice of the MOA, which is discussed in but not attached to 

Appellants’ notice of appeal.  See 43 C.F.R. § 4.24(b) (official notice may be taken of the 

public records of the Department).   

3

 The MOA explains that the Special Election was called to replace a regular election that 

had been scheduled for March 2016 but not held, and that the Assistant Secretary only 

recognized actions taken by the Tribal Council prior to March 24, 2016, the date he 

determined a quorum last existed.  See MOA ¶ B. 

4

 The Board also takes official notice of the Principal Deputy’s letter.  The position of 

Assistant Secretary – Indian Affairs is currently vacant, and the Principal Deputy’s letter 

recites that he was exercising the authority of the Assistant Secretary.  Except in limited 

circumstances, the Board lacks authority to review decisions by the Assistant Secretary.  See, 

e.g., 43 C.F.R. § 4.330 (matters specifically referred to the Board by the Assistant Secretary 

          (continued…) 
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 The Board’s jurisdiction is limited to the authority vested in it by regulation or 

otherwise delegated to it by the Secretary of the Interior.  See 43 C.F.R. § 4.1(b)(1); 

Blackwater v. Principal Deputy Assistant Secretary – Indian Affairs, 58 IBIA 121, 121 (2013).  

As relevant to this appeal, the Board’s jurisdiction to review a BIA regional director’s action 

is limited to reviewing final actions or decisions issued under the regulations in Title 25 of 

the Code of Federal Regulations.  See 43 C.F.R. §§ 4.330(a), 4.331.  Appellants filed their 

appeal “[p]ursuant to 25 C.F.R. Part 2.”  Notice of Appeal at 1.  But as explained above, 

the MOA provides and outlines the procedure whereby a Tribal Council could be 

recognized by the Assistant Secretary through a special council election conducted in 

accordance with the Nooksack Constitution and election ordinance, and endorsed by BIA.  

This case is governed procedurally by the MOA, which clearly contemplated that the 

Assistant Secretary would act on the Regional Director’s endorsement, and did not 

contemplate a review role for the Board.  See MOA ¶ D; see also Picayune Rancheria of the 

Chukchansi Indians v. Acting Pacific Regional Director, 48 IBIA 241, 245 (2009) (“There is 

no absolute right to have a matter reviewed by the Board. . . .  The Assistant Secretary has 

the prerogative to be the decision maker on a matter . . . .”); Wakpala School Board (Smee 

Independent School District) v. BIA, 20 IBIA 242, 242-43 (1991) (Board lacked jurisdiction 

to review an administrative law judge’s recommended decision where a memorandum 

issued by the Deputy to the Assistant Secretary – Indian Affairs/Director (Indian Education 

Programs) stated that “[u]pon receipt of the results of the hearing, the Director will issue a 

final decision”).  Thus, we conclude that the Board lacks jurisdiction over this appeal from 

the Regional Director’s March 7, 2018, memorandum.  

  

 Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the 

Secretary of the Interior, 43 C.F.R. § 4.1, this appeal is docketed but dismissed for lack of 

jurisdiction.  

 

       I concur:   

 

 

 

 

 // original signed                    //original signed      

Thomas A. Blaser      Robert E. Hall 

Chief Administrative Judge     Administrative Judge 

___________________________ 

(…continued) 

for review).  Appellants do not appeal from the Principal Deputy’s letter, asserting that it is 

“separate agency action to ‘recognize the validity of the Tribal Council,’” and that “to the 

extent such action is final, [it] is subject to direct appeal to the U.S. District Court.”  Notice 

of Appeal at 5 n.7. 
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