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Mary A. Kelley (Appellant), through legal counsel, filed a notice of appeal with the
Board of Indian Appeals (Board) from a September 8, 2017, Order of Dismissal Without
Prejudice (Dismissal Order) issued by Indian Probate Judge (IPJ) Leah Harjo-Ware in a
presumption of death proceeding concerning Appellant’s brother, Eric Daniel Minnis, aka
Ronald Gene Smoker (Eric).1 The IPJ found there was insufficient evidence to substantiate
a presumption of death determination, and that information submitted by the Office of
Special Trustee indicated that Eric’s social security number had been used under two other
names, raising the possibility that Eric may be alive and living under one or both names.
The IPJ therefore dismissed the case without prejudice. The IPJ stated in particular that
“[t]ranscripts of proceedings and documentary evidence relied upon by the tribal and state
courts for their determinations of Eric’s death ha[d] not been submitted for consideration
by [the Probate Hearings Division (PHD)].” Dismissal Order, Sept. 8, 2017. We docket
but dismiss this appeal because, with limited exceptions, the Board lacks jurisdiction to
review a probate decision unless rehearing (or reopening) has first been sought from the
probate judge.
In Indian probate matters, the Board’s jurisdiction is limited to review of orders on
petitions for rehearing or reopening, regarding purchase of interests in a decedent’s trust
estate, and regarding modification of the inventory of an estate. 43 C.F.R. § 4.320; Estate
of Clemente F. Bernal, 63 IBIA 30 (2016). Except where the issue presented concerns a
purchase at probate or the modification of an estate inventory, the Board does not have
jurisdiction to review, in the first instance, decisions rendered by a probate judge. The IPJ’s
Dismissal Order is not an order that is appealable to the Board.2

1

Eric is a Cheyenne-Arapaho Indian. This matter was assigned Case No. P000139190IP in
the Department of the Interior’s probate tracking system, ProTrac.
2

We note that the Board was informed that Appellant also filed a petition for rehearing
with the Probate Hearings Division on the same day as this appeal was filed with the Board.
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Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.F.R. § 4.1, the Board dockets but dismisses this appeal
without prejudice.
I concur:

// original signed
Robert E. Hall
Administrative Judge

//original signed
Thomas A. Blaser
Chief Administrative Judge
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