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)

) November 12, 2014

Bessie DuBoise (Appellant) appealed from an Order to Remove Heir and Revise
Distribution (Order) entered on August 5, 2014, by Administrative Law Judge (AL]J)
Thomas F. Gordon in the estate of Sammie DuBoise, Sr. (Decedent).' In her notice of
appeal, Appellant requested a 45-day continuance to collect documents in support of her
appeal. Appellant sent the notice of appeal to the Department of the Interior’s Probate
Hearings Division Office in Sacramento, California (PHD). PHD transmitted the appeal
to the Board of Indian Appeals (Board) because, as provided in the Notice accompanying
the ALJ’s Order, appeals from the Order must be filed with the Board.

As it appeared that Appellant’s notice of appeal was untimely, the Board ordered
Appellant to show cause why her appeal should not be dismissed.? In her response,
Appellant acknowledges that she mailed the notice of appeal to PHD, but asserts, without
turther explanation, that the appeal was timely filed.

An appeal from a probate judge’s decision must be filed with the Board within
30 days from the date the decision was mailed with accurate appeal instructions. 43 C.F.R.
§ 4.321. The effective date of filing a notice of appeal with the Board is the date of mailing
(if sent by U.S. mail) or the date of personal delivery (if not mailed). Id. § 4.310(a)(1); see
Confederated Tribes and Bands of the Yakama Nation v. Northwest Regional Divector, 56 1BIA

! Decedent was a Navajo Indian, and his probate case was assigned Probate

No. P000077784IP in the Department of the Interior’s probate tracking system, ProTrac.
The ALJ’s Order modified the Decision entered on April 29, 2011, by removing

Appellant as an heir and redistributing Decedent’s trust personalty on the basis that

Decedent’s marriage to Appellant was invalid. Order at 1-2.

? Pre-Docketing Notice, Order for Appellant to Serve Interested Parties, and Order for
Appellant to Show Cause, Sept. 16, 2014, at 2-3.
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176, 181-82 (2013). The Board does not have authority to grant an extension for filing a
notice of appeal, 43 C.F.R. § 4.310(d)(1), and untimely appeals must be dismissed, 7.

§ 4.321(a). “[A]n appellant who fails to follow accurate appeal instructions bears the risk
that the appeal will be untimely.” Estate of Franklin Porter, 52 1BIA 243, 244 (2010).

The ALJ’s Order included accurate appeal instructions and included a certification
that it was mailed to the listed interested parties (including Appellant) on August 5, 2014.
Calculated from that mailing date, the deadline for filing an appeal with the Board expired
on September 4, 2014. Appellant did not mail her appeal to the Board, but instead sent it
to the ALJ, who transmitted it to the Board. The Board received the appeal on
September 9, 2014.> Because the appeal was filed with the Board after the 30-day deadline
expired, it must be dismissed as untimely and for lack of jurisdiction.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.F.R. § 4.1, the Board dockets but dismisses this appeal.

I concur:
// original signed //original signed
Thomas A. Blaser Steven K. Linscheid
Administrative Judge Chief Administrative Judge

* The Board also received a copy of the notice of appeal by fax. But the Board’s regulations
do not authorize filing a notice of appeal by fax or by electronic means, and thus the date of
tiling was the date the Board first received a hard copy of Appellant’s appeal. 43 C.F.R.

§ 4.323(a); Estate of Lincoln A. White Shirt, Jr., 58 IBIA 131, 132 n.4 (2013).
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