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William A. Hamilton III (William) and Marie Nicole Hamilton (Marie) (collectively

“Appellants”) jointly appealed to the Board of Indian Appeals (Board) from an Order of

Modification to Receive Property into Inventory and Provide for its Distribution

(Modification Order), entered on June 9, 2010, by Administrative Law Judge (ALJ)

Richard L. Reeh in the estate of William A. Hamilton, Sr. (Decedent), deceased Osage

Indian, Probate No. P000065717IP.  The Modification Order added trust property to

Decedent’s estate  and directed that it be distributed pursuant to Decedent’s approved will.  1 2

Because it appeared that Appellants were not seeking to challenge the addition of property

to Decedent’s estate, but instead challenging the ALJ’s earlier approval of the will — an

issue that was not reopened by the ALJ — the Board ordered Appellants, on or before

August 27, 2010, to show cause (i.e., explain) why this appeal should not be dismissed as

outside the scope of the Modification Order.  The Board advised Appellants that if they

failed to respond to the Board’s order, this appeal might be summarily dismissed without

further notice.

The Board sent each Appellant a copy of the July 30, 2010, Order to Show Cause

(OSC) by certified mail at the addresses listed in their joint Notice of Appeal.  Marie
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  Decedent inherited property from the Estate of Eunice Cordelia Burnett Hamilton,1

Probate No. OK-91-P-96, but that property was not included in the inventory of

Decedent’s estate inventory when the Order Determining Heirs, Approving Will and

Decreeing Distribution (Order Approving Will) was entered for Decedent’s trust estate on

December 22, 2009.

  Decedent’s will was approved in the Order Approving Will.  Neither Appellant was2

included as a beneficiary to Decedent’s will.  Decedent also apparently owned Osage

headright interests, which are not probated by the Department of the Interior and which

were distributed in other proceedings.
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received the OSC on August 2, 2010, as shown by the U.S. Postal Service’s Track-and-

Confirm service on its web site.  William’s copy of the OSC was left unclaimed, and was

subsequently returned by the Postal Service to the Board.   The Board then mailed the OSC3

to William at the return address on the envelope in which the Notice of Appeal had been

mailed.   The second certified mailing to William was also left unclaimed and was returned4

to the Board; another copy sent by regular mail at the same time as the second certified

mailing has not, to date, been returned to the Board.

The Board has received no response from either Marie or William to the Order to

Show Cause. 

We dismiss this appeal for failure to prosecute.  Marie received the OSC and did not

respond.  Regardless of whether William actually received the OSC, Appellants jointly filed

a single appeal, and thus in order to preserve their appeal, at least one of them was required

to respond to the OSC.  In filing an appeal with the Board, it was William’s responsibility

to provide the Board with an address at which he would accept correspondence from the

Board.  Cf. Keane v. Northwest Regional Director, 51 IBIA 235, 236 (2010).  Thus, even if

he did not receive actual notice of the OSC, that fact would not change our disposition of

this appeal.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the

Secretary of the Interior, 43 C.F.R. § 4.1, the Board dockets but dismisses this appeal for

failure to prosecute.

I concur:  

       // original signed                                      // original signed                            

Steven K. Linscheid Debora G. Luther

Chief Administrative Judge Administrative Judge

  When William’s certified-mail copy was returned by the Postal Service, the envelope bore3

a yellow label marked “Unclaimed; Unable to Forward.”

  The return address on the envelope was different from the address provided by either4

Appellant in the Notice of Appeal itself.  Because William signed the certificate of service

for the notice of appeal, it appeared that William had mailed the Notice of Appeal and that

the return address on the envelope might be an alternate address for him.
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