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)
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Appellants Ruth and Edie Biglake, through their attorney, Sky D. Phifer, Esq.,
appeal from an Order Denying Rehearing entered on June 6, 2008, by Indian Probate
Judge James Yellowtail (IP]) in the estate of Joseph Goggles (Decedent), deceased Wind
River Northern Arapaho Indian, Probate No. P-0000-16162-IP. The Order Denying
Rehearing rejected Appellants’ petition for rehearing as untimely and left in place the
probate decision, issued October 31, 2007, in Decedent’s estate. The Board dockets this
appeal, but dismisses it for lack of jurisdiction because it was filed with the Board more than
60 days after the date of the IPJ’s Order Denying Rehearing, and is therefore untimely.'

Appeals from orders on rehearing must be filed with the Board “[w]ithin 60 days
from the date of the decision.” 43 C.E.R. § 4.320(b). The 60-day deadline for filing an
appeal is jurisdictional. See id. § 4.320(b)(3). Untimely appeals must be dismissed. Estate
of Bernard Charles Little Nest, 47 IBIA 52 (2008); Estate of Alvin Sherwood LeSage, 46 IBIA
324 (2008). The Board consistently has held that where, despite clear appeal instructions,

' Prior to secking rehearing, Appellants sought review from the Board of the October 31
Decision. On January 4, 2008, the Board dismissed the appeal for lack of jurisdiction.
Estate of Joseph Gogyles, 46 1BIA 158, recon. denied, 46 IBIA 258 (2008). The Board
observed, however, that Appellants also had served their notice of appeal on the IPJ.
Subsequently, the IP] declined to construe the notice of appeal as a petition for rehearing
within the meaning of 43 C.F.R. § 4.241 because it stated no grounds for seeking
rehearing. Order Denying Rehearing, June 6, 2008, at 2. With respect to an “amended
notice of appeal/petition for rehearing” filed by Appellants with the IPJ on January 30,
2008, the IPJ concluded that this document was untimely filed. Id. at 2-3.

The Order Denying Rehearing also found that even if the “amended petition” were not
rejected on procedural grounds it would still have failed because the petition did not allege
proper grounds for rehearing. Id. at 3.
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Appellants file their appeal with an official or an oftice other than the Board itself,
Appellants bear the risk that the appeal may be transmitted to the Board outside of the time
tor appealing a decision. Sifohmn v. Northwest Regional Director, 46 IBIA 304, 305 (2008);
Estate of Dovis June Derickson, 44 IBIA 131, 131-32, recon. denied, 44 IBIA 177 (2007).

The Order Denying Rehearing issued on June 6, 2008. Appellants’ counsel and
Appellant Ruth Biglake are both included on the service list. The “Notice to All Persons
Having or Claiming an Interest in the Subject Matter of this Proceeding” (Notice) that
accompanied the Order Denying Rehearing contained clear and concise instructions for
appealing the order to the Board, including the time for filing an appeal, the current address
tor the Board, and a statement instructing Appellants to “personally deliver or mail the
original notice of appeal to the Board.” Notice, June 6, 2008. Thus Appellants had until
August 5, 2008, to file their appeal with the Board. On August 8, 2008, three days after
the time expired for seeking review, the Board received Appellants’ notice of appeal from
the Office of Hearings and Appeals, Probate Hearings Division (PHD), in Billings,
Montana.” The Board has not otherwise received a notice of appeal from Appellants or
their counsel.?

Because Appellants’ notice of appeal was filed with the Board after the 60-day appeal
period expired, their appeal must be dismissed.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.F.R. § 4.1, the Board dockets this appeal, but dismisses it for
lack of jurisdiction because it is untimely.

I concur:
// original signed // original signed
Debora G. Luther Steven K. Linscheid
Administrative Judge Chiet Administrative Judge

> PHD received the appeal on August 5, 2008, and promptly transmitted it to the Board.

* The notice of appeal forwarded by PHD contains the original signature of counsel. The
certificate of service attached to the notice of appeal indicates that copies were sent to
interested parties on August 3, 2008, but does not reflect service of the appeal on the
Board.
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