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V.
Emergency Contract

BUREAU OF INDIAN AFFAIRS, Reassumption
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Respondent
RECOMVENDED DECI SI ON
Syl | abus
The BIA was justified 1in effecting an energency

reassunption, pursuant to 25 U. S.C. 8450m of the Indian Self-
Determ nation Act |aw enforcenment contract with the Fallon
Pai ut e- Shoshone Tri bes, due to the Tribal Police force s failure
to provide fair and uniform | aw enforcenent services on the
reservation, and the resulting i nedi ate threat of inm nent harm
to the safety of the police and Tri bal nenbers.

Backgr ound and Proceedi ngs

On June 9, 2001, the Bureau of Indian Affairs (the “BI A" or
“Respondent”), Western Nevada Agency, in Carson City, sent a
letter to Marie Loper, Vice-Chairman of the Fallon Paiute-
Shoshone Busi ness Council (the “Fallon Tribe” or “Appellant”).
The letter constituted witten notice that the Secretary of the
I nterior had decided to effect an energency reassunpti on of the
Fallon Tribe' s |aw enforcenment program contracted under the
| ndi an Sel f - Det erm nati on and Educati on Assi stance Act (“1 SDA"),
Public Law 93-638, 25 U. S.C. 8450 et seq., also known as “Public

Law 638.” The energency reassunption was undertaken pursuant
to the authority of the ISDA at 25 U.S.C. 8450m and the | SDA
regul ations at 25 CFR 88900.252 and 900.253. The BIA' s

reassunption of the Tribe's law enforcenent contract becane
effective at 12: 00 noon on June 10, 2001.
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The reassunption notice informed the Fallon Tribe of its
right, pursuant to 25 CFR 8900.253(b), to a hearing on the
record within 10 days of the date of the notice, according to
the procedures in 25 CFR 8900.171. On June 15, 2001, the Deputy
Director of the Departnment’s Office of Hearings and Appeals
appoi nted the undersigned Adnmi nistrative Law Judge to hold a
hearing in this mtter. In prehearing correspondence and a
tel ephone conference, the Tribe agreed to a later date for
hol di ng the hearing, as permtted by 8900.171(a), and agreed to
hold the hearing in Reno, Nevada. The hearing was then held in
Reno on three days, July 10, 11, and 12, 2001.

Three parties participated in the hearing. The Bureau of
| ndi an Affairs (the “BIA”) was represented by WIlliamW Qui nn,
Esq., of the Departnment of the Interior’s Ofice of the Field
Solicitor in Phoenix, Arizona. The BI A, the Respondent, of
course supported its emergency reassunption of the Tribe' s |aw
enforcenment contract.

The two other parties consisted of nenbers of two opposing
political factions within the Fallon Tribe. The Appell ant,
which was generally referred to as the “Tribe” during the
hearing, consisted of the faction which controlled the Tribe's
Busi ness Council for nost of the period at issue, including
during the hearing itself. For clarity, in this decision, that
faction will be referred to by the nanme of one of its political
| eaders, Marie Loper, as the “Loper party,” or as the Appell ant.
The Loper party was represented at the hearing by Kevin Gover,
Esq., Steptoe & Johnson, Washington, District of Colunbia, as
trial counsel. He was assisted at the hearing by Dennis
Chappabitty, Esq., of Sacranento, California, and John O
Wi ght, a paralegal with the Tribe s retained |law firm Bel anger
& Plinpton, of Lovelock, Nevada. Todd A. Plinpton, Esq., of
that firm was unable to attend the hearing, but was on the
Appel lant’s brief. The Loper party opposed the BIA's energency
reassunption of the Tribe s | aw enforcenent contract.

The third party, which was generally referred to during the
hearing as the “interested parties,” consists of nmenbers of the
Tribal faction which did not control the Tribe s Business
Counci |l during nost of the relevant tinme, including during the
heari ng. Due to events that occurred just after the hearing
(described below in the Findings of Fact), the “interested
parties” faction does currently, at the time of this witing,
control the Business
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Council. For clarity in this decision, the “interested parties”
will also be referred to by the nane of one of its | eaders,
Donna Cossette, as the “Cossette party.” The Cossette party was
represented by Brian Morris, Esq., of Reno, Nevada. In a
preheari ng conference, the Cossette party was al so represented
by James Abourezk, Esq., of Sioux Falls, South Dakota. At the
hearing, the Cossette party appeared to support the BIA s
reassunption of the Tribe s |aw enforcenent contract. Inits
post-hearing briefs, however, the Cossette party took the
position that an energency reassunption was not justified, but
that the BIA's action should be viewed as a voluntary
retrocession of the |aw enforcenment contract at the request of
the valid Tribal governnent.

A total of 24 witnesses testified at the hearing. The
st enographic transcript of the hearing consists of 933 pages,
and 31 exhibits were received into evidence. The parties filed
post-hearing briefs and reply briefs. The record closed on
August 16, 2001, upon the judge’'s receipt of the reply briefs.

FI NDI NGS OF FACT

The Fall on Pai ute-Shoshone Tribe is riven by an interna
political quarrel between two factions that has been ongoing for
at least two years. Di sputes between the Loper and Cossette
parties over various tribal elections and actions to renpve
opposi ng Council menbers have resulted in a series of decisions
by the BI A and appeals to the Interior Board of I|ndian Appeals
(the “Board” or “IBIA") concerning the I egitimcy and control of
the Tribal governnment. The ongoing di spute has thus forced the
BIA and the Board to issue a series of decisions effectively
determ ning which party is, for the time being, in control of
the Tribal governnment. As further described below, this
underlying dispute remains unresolved as of the date of this
Recommended Deci sion. (Exs. 11, 19, 21, 22%).

The governing body of the Fallon Paiute-Shoshone Tribe is
the Fallon Paiute-Shoshone Business Council (the “Tribal
Council”), consisting of seven menbers: a chairperson, vice-
chairperson, secretary, treasurer, and three nenbers at | arge.
For future reference in this Recommended Deci sion, the foll ow ng
table lists

L References to exhibits (“Ex.”) and pages in the stenographic
transcript of the hearing (“Tr.”) are representative and not intended to be
conpl ete or exhaustive. After the close of the hearing, the IBIA issued
several additional orders which are also included in the Findings of Fact.
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menbers of the two factions or parties who occupi ed seats on the
7-

menber Busi ness Council at various relevant tinmes, and others
who hel d (or woul d have held) positions in the tribal governnent
who were |l oyal to one of the parties.

Posi tion Loper Party Cosette Party?

Chai r per son Lenora Rogers Donna Cosette

Vi ce- Chai r person Mari e Loper

Secretary Rosanna Marruj o Eugene Jack

Treasurer Val erie Henry

Counci | Menber Bar bara Cul bertson Al vin Myl e

Counci | Menber Judi th Maci as Susan Wllie

Counci | Menber Marcel | e Rusk

Tri bal Judge Kevi n Pasqual e Pet er
Sferrazza

Tri bal Attorney Kyl e Swanson

Chi ef of Police Ted Bol zl e Denni s Si nmons?3

The follow ng findings of fact will be presented generally,
with some digressions, in the formof a chronol ogi cal summry of
significant events leading to the BIA s decision to reassune the
Tribe s | aw enforcenent contract. The events that took place on
several key dates on which Tribal Council neetings were held —-
particularly January 23 and May 7, 2001 -- are described in
det ai l .

February 12, 1998. The Fallon Tribe enters into a “P.L. 638"
| ndi an Sel f - Det erm nati on Act contract, (Contract No.
CTH61T64524) to perform | aw enforcenent services for the tribal
popul ati on on the Fallon Reservation and nearby Fall on Indian
Col ony. The reservation and colony are both |ocated about 5
mles east of the City of Fallon, in Churchill County, Nevada.
The contract is in a nodel form that contains the standard
provi sions for the Tribe's performance, reporting, and funding
of activities, that are commonly found in such contracts entered
into by Indian tribes throughout the country. (Ex. 1).

2The BIA reported in its reply brief that the Cossette party has now
renmoved the three hol dover nenbers of the Loper party fromthe Business
Council, and installed Cossette supporters in those positions. However, the
record does not reveal who the new nenbers are; hence the blank spaces in the
t abl e.

3As further described bel ow, Dennis Sinmons did not, on this record,
ever take office as the Tribe' s Chief of Police. He was, however, the Cosette
party’s choice to fill that position if and when that party would be granted
the authority to resune the | aw enforcenent contract on behalf of the Tribe.
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The Fal l on Tri bal Police have | aw enforcenent authority only

on the reservation or other tribal |ands. The Fallon Tribe
operates under a cooperative | aw enforcenment agreenent with the
Churchill County Sheriff’'s office and District Attorney.

Emergency “911" calls from the reservation are dispatched
t hrough the County Sheriff’s office. The Tribe also uses the
Churchill County jail to detain its prisoners. (Tr. 58-59).

August 2000. The Loper party, with four nmenbers in control of
the Fall on Business Council, votes to renove three nenbers from
the Cossette party: Alvin Myle, who was then Chairperson

Donna Cossette, who was then Vi ce-Chairperson; and Susan Wl li e,
Secretary. The renovals are allegedly for neglect of duty and
gross m sconduct while in office, as provided under the Tribe’'s
Constitution. The three renpved Council menbers do not seek
review of this action in Tribal Court. (Ex. 19).

Cct ober 14, 2000. The renoved Council mnmenbers organi ze and hold
a recall election. The results of that election would have
recall ed the Loper party Council nenbers fromoffice. (Ex. 19).

Cct ober 23, 2000. The BIA issues a decision by Regional
Di rect or Wayne Nordwal |l declining to recognize the results of
the recall election. That decision finds that the three Cosette
menbers were “facially” properly renmoved fromthe Council under
the Tribal Constitution, and thus had no authority to pass the
resolution that led to the recall el ection. The BI A Deci sion
al so noted that the Inter-Tribal Court of Appeals of Nevada had
reversed several Fallon Tribal Court Orders favorable to the
Cossette party’s position. The effect of those court decisions
and the BIA decision is to maintain the Loper party in control
of the Council. (Ex. 19).

Novenber 22, 2000. The three Cossette party nenmbers appeal the
Cct ober 23, 2000 BI A decision to the IBIA. That appeal is now
apparently noot due to subsequent events, as recognized in the
IBIA's Order for Statenents as to Whether this Appeal is Mot,
dated June 13, 2001. The October 23, 2000 decision effectively
confirmed the BIA s recognition of the then-existing Tribal
gover nnent . Hence, as also noted by the IBIA any automatic
stay that would apply to a Bl A deci sion while under appeal would
not have any practical effect with respect to the October 23,
2000 decision. (Exs. 18, 19, 21).

January 13, 2001. The Tribe holds a regularly schedul ed
el ection. In this election, Donna Cossette is elected
Chai rperson of the
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Fal | on Busi ness Council, replacing Lenora Rogers. Alvin Myle
and Susan WIllie are elected as council nenbers, replacing
Barbara Cul bertson and Judith Macias. Under the Tribal

Constitution, the newy elected nenbers are scheduled to be
sworn into office at the next regularly scheduled Council
meeting. The election results are not challenged in Triba
Court by the Loper party. (Ex. 11).

January 23, 2001. The Tri bal Council convenes in the gymasi um
at Tribal headquarters for the next regul arly schedul ed neeti ng.
The Loper nenbers of the Council pass a resolution prohibiting
the newly elected council nmenmbers from being sworn in as new
officers and nenbers. The resolution is based on the past
renoval of those nembers for cause and pendi ng charges agai nst
t hem Following this action by the Council, the audience
consisting nostly of Cosette party supporters, protests and
begins a chant of “Swear themin!” The Tribal police order the
roomcl eared. The crowd, of about 50 persons, noves outside the
front entrance to the headquarters building. (Ex. 13; Tr. 220-
221, 802-805).

Believing that the crowd constituted a threat to safety of
t hose inside or those trying to enter or | eave the building, the
police order the crowmd outside to |eave the prem ses. The
of ficers outside beginto forma skirmsh line to nove the crowd
away fromthe building. O ficer Tinothy Tooker, stationed just
out side the door, is challenged by a young nan by the door who
refuses to |l eave. Officer Tooker attenpts to restrain him and
when he still cannot control him Officer Tooker deploys his
pepper spray on the man and starts to arrest him At this
point, the crowd starts to close in behind him and O ficer
Tooker points his pepper spray canister toward the crowd, and
sprays twice over the crowd in general. Sergeant (now
Li eutenant) Mark McGarry noves outside to help and retrieves the
can of pepper spray, which had been knocked out of Officer
Tooker’s hand. Sergeant MGarry deploys his baton to clear a
space around him and repeatedly orders the crowd to |eave.
(Ex. 13; Tr. 220-240, 729-735, 805-812).

The crowd then disperses. About a dozen people who are
affected by the pepper spray go to Churchill County Community
Hospital in Fallon, where they were treated and rel eased.

After these events, Donna Cossette asked Chief of Police
Bol zle and other officers to swear her into office, as
aut horized by the Tribal Law and Order Code. Utimtely, they
refused to do so. (Tr. 367-369; 464-466).
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February 16, 2001. The Fallon Paiute-Shoshone Tribal Court
hol ds a hearing and i ssues a decision validating the results of

the election. The BIA sends officers, upon a request for
assi stance by the Fallon Tribal Police, to provide support in
the event of a disturbance outside the court. However, no

di sturbance occurs. (IBIA Order of August 13, 2001; Tr. 488-
490) .

May 1, 2002. The Inter-Tribal Court of Appeals of Nevada issues
an order affirmng the Tribal Court’s decision recognizing the
results of the election of January 13, 2001, and ordering the
swearing of Donna Cossette, Alvin Myle, and Susan Wllie onto
t he Fall on Business Council. (Ex. 21).

May 7, 2001. A special Business Council neeting is held. The
agenda i ncludes the swearing in of Donna Cossette, Alvin Myle,
and Susan WIllie. M. Cossette is sworn in as chairperson by
Mari e Loper. However, after that, the nmeeting deteriorates into
confusion as Ms. Cossette attenptes to adjourn and take control

whil e the Loper party nenbers continue with their neeting. The
Loper nenbers continue the neeting by passing a resolution to
i medi ately renmove Donna Cossette as chairman due to alleged
m sconduct or additional pending charges. (Ex. 20; Tr. 322).

Ms. Cossette, neanwhile, waits for the arrival of Susan

WIllie and Alvin Myle. When they arrive about ten m nutes
| ater, she swears them in as Business Council nenbers. The
Cossette nenbers then vote to renove Rosanna Marrujo as
secretary of the Council, and i nmedi ately appoi nt Eugene Jack to
t hat position. He is then sworn in. During this tinme, the

Loper nenmbers continue with their nmeeting. They take action to
remove Ms. Cossette after she was sworn in, so she would not
have had authority to swear in the other nenbers or appoint
Eugene Jack to the Council. During these conpeting neetings,
Donna Cossette, while standing at the Council table, is bunped
by Marcell e Rusk, one of the Loper party nenbers. (Ex. 20; Tr.
327-330; 343; 370-374).

Ms. Cossette had arranged with Dennis Sinmmons, then the
Chief of Police for the Lovel ock Paiute Tribe, to drive down
from Lovel ock (about 60 mles distant) with several of his
deputies, on the evening of My 7, and stand by for her to
tel ephone him M. Cossette had nmade this contact through her
cousin, Allen Anbler, who is a council nmenber for the Lovel ock
Tribe and operates a business in Fallon called FM. Ms.
Cossette had planned to call the Lovel ock officers to conme on
the Fallon Reservation, so she could cross-deputize them as
tenmporary Fallon officers after she
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was sworn in. Ms. Cossette had not infornmed the Tribal Police

or anyone on the existing council about the plan involving
Dennis Si mons and his nmen, who would essentially conprise a
conpeting police force, loyal to the Cossette party. Ms.

Cossette also plans to hire M. Simobns and his conpani ons as
the regul ar Tri bal Police when she attains control of the Tri bal
Council. (Exs. 8, 23; 252-256; 340; 376; 402; 921-922).

Dennis Sinmmons arrives at the Fallon Tribal headquarters at
about 8:00 PMon May 7, 2001, with several associates, including
Dan Hudspeth, Oscar Hudspeth, and Ray East. At first they
cannot gain entry to the gymasi um where the neeting was being
hel d. The Fallon police then invite Dennis Simons in to
guestion himin the Tri bal conference room M. Sinmmobns says he
is an authorized BIA officer and that he was requested to cone
to the Fall on Reservation that eveni ng by Donna Cossette. Chief
Bol zl e tel ephones the BIA office in Carson City and speaks to
Bl A Chief of Police lola Swi ck, who denies that M. Simons has
any authority from BIA to be there that evening, although she
was aware that Donna Cossette had requested his presence. The
Bl A does have an observer present, Crim nal Investigator (“Cl")
Marl a Hernandez, who was sent to Fallon that evening only to
monitor the situation. (Exs. 5, 6, 20; Tr. 90-95; 394-397).

To the Fallon Police, it appears that M. Simons and his
conpanions are arnmed civilians with no valid authority to
enforce the laws or to be present on the Fallon Reservation.
Donna Cossette, however does confirmto Sergeant MGarry that
she had requested Sinmmons and his nmen to conme that evening.
Chi ef Bolzle orders M. Simons to | eave the reservation. M.
Si mmons starts to | eave the room but says that he and his crew
would remain in the area. Chief Bolzle then restrains M.
Si mmons, who i s handcuffed and pl aced under arrest by the Fallon
Police. He is taken to a vehicle behind the building, and his
conpani ons summoned. The Fallon police have their weapons out
of their holsters in the ready position, pointed dowward. As

i nstructed, M . Simmons directs his nmen to leave the
reservation, to prevent any further trouble. They conply. The
Fal l on police then transport M. Simmons to the Churchill County
jail. He is charged with resisting arrest, disorderly conduct,
and interfering with government process. Those charges are
still pending. (Exs. 5, 25, 26, 31, 31-A; Tr. 397-399; 426-42
9).

May 10, 2001. Fallon Tribal Chief of Police Bolzle wites a
letter to the BlI A Regional Commander, Richard Arnstrong, and
Chi ef of
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Police of the Western Nevada Agency lola Sw ck, inform ng them
of a threat of an armed overthrow of the current tribal
governnment and requesting “any and all avail able assistance.”
Shortly after the Council neeting on May 7, and the arrest of
Dennis Simons, the Fallon Tribal Police had received
information that it believed credible, that Dennis Sinmons and
his supporters were planning an arned takeover of the Fallon
Tri bal headquarters. (Ex. 27; Tr. 490-492).

May 11, 2001. Commander Arnmstrong replies in a letter that the
Fallon Tribal Police is still <considered the primary |aw
enforcenent agency on the reservation. He also states BIA' s
O fice of Law Enforcenment Services (“OLES’) would respond and
assist with a contingency plan ‘once a serious incident occurs
or there is supporting information that it is immnent.” (EX.
9).

Also on this date, Barry W Welch, Acting Regional Director
of the BIA's Western Regional O fice in Phoenix, wites a letter
to Marie Loper indicating that the BIA intended to recognize
Donna Cossette as chairperson, Eugene Jack as secretary, and
Alvin Moyl e and Susan Wl lie as Business Council nenmbers. (Ex.
11).

May 14, 2001. The Cossette council, neeting at Donna Cossette’s
home, issues notices of suspension to Chief Bolzle and other
menbers of the Tribal Police. Some of them are served on the
officers by Jackie Allen. (Ex. 14; Tr. 256-258, 513).

May 15, 2001. Menbers of the Loper party, Tribal attorney Todd
Pl i npt on, and Sergeant McGarry of the Tribal Police neet at the
Western Nevada Regional Office with Conmander Arnmstrong and
other BIA officials. The threat of hostile takeover and the
possibility of a BIA reassunption or retrocession of the |aw
enforcement contract is discussed, but such action is not
requested by the Loper party. (Ex. 7).

May 18, 2001. Acting Regional Director Barry W Wl ch issues
a decision confirmng the decision to recognize the Cossette
council nmenbers stated in his My 11 letter. The deci sion

states that the Loper nenbers had not apparently followed the
proper procedure in their attenpt to remove the newly el ected
Cossette nenmbers, and that the Cossette party had properly
renmoved the secretary and appointed their own supporter, Eugene
Jack, to that vacant position. (Ex. 11).

May 21, 2001. Tribal Court Judge Peter Sferrazza, on notions by
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the Cossette party, issues restraining orders against Kyle
Swanson, Tri bal prosecutor; Kevin Pasquale, Tribal Court Judge;

and the nenbers of the Tribal Police force, prohibiting them
fromperform ng any duties on behalf of the Tribe or entering on
the reservation. At this tinme, Kevin Pasquale was the Triba

Court Judge appointed by the Loper party. (Ex. 28; Tr. 559-
566) .

May 23, 2001. The Fallon Tribal Police hire Kevin E. Bussdi eker
as a part-time police officer. He is hired after a background
i nvestigation conducted by Lieutenant McGarry i ndi cated that M.
Bussdi eker is on suspension from the Washoe County Sheriff’s
office due to an investigation for a firearnms violation, but
that he otherwise has a favorable mlitary and work record.
(Tr. 813-817).

May 30, 2001. The Cossette party nenbers, including Donna
Cossette, Susan Wllie, Alvin Myle, and Dennis Si mmons, neet in
Carson City with BIA OLES Conmander Richard M Arnstrong. They
describe the situation on the reservation in which the Loper
party refuses to cede control of the Council or to allow the
Cossette nenbers access to the Tribal headquarters. The Loper
council has issued tenporary restraining orders against Donna
Cossette and her supporters preventing them from engaging in
various activities, and from using offices in the Tribal
adm ni stration building. The neeting concludes with a 5-point
plan for BIA to take adm nistrative action to aid the Cossette
party’s effort to assume control of the Tribal governnment, in
accord with the May 18 BI A decision. (Ex. 8).

Al so on this day, Rosalie Allen begins video-taping several
Fallon Police officers, who are arned with sem-automatic
rifles, gquarding the front of the Tribal admnistration

bui | di ng. Li eutenant MGarry orders her to nmove across the
street where she would not inpede traffic and be out of harms
way. The Police on that day are guarding against the

possibility of an armed confrontation with the police force |ed
by Denni s Si nmons, who was recruited by Donna Cossette to be the
Tribal Police chief. (Exs. 12, 23; Tr. 206-213).

Also on this day, the Cossette council passes resolutions
term nating the positions of menbers of the Tribal Police force.
(Ex. 15).

Later on this day, Donna Cossette and her brother begin
driving her gravely ill dog from the reservation to the
veterinarian in Fallon. The dog apparently dies in the back
seat,
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and they stop to call the veterinarian at a phone booth outside
a conveni ence store between the reservation and town, known as
Har nron Junction. At that time, three Fallon Tribal Police cars
arrive, and one of the officers, Brian Downs, serves a civil
summons and conplaint on Ms. Cossette. Ms. Cossette and her
br ot her are angered by the apparent show of force by the police,
especially in their overwought state due to the death of her
dog. (Ex. 30; Tr. 305-321; 793-800).

Also on this day, the U S. District Court for the District
of Nevada issues an indictnent of Kevin E. Bussdieker for
unregi stered possession of a machine gun and sil encers. ( Ex.
24) .

June 5, 2001. Jackie Allen, while picking up commodities in the

parking lot of Tribal headquarters, 1is also distributing
newsl etters prepared by the Cossette council, under the Triba
| etterhead. Officer Biley approaches her car and M. Allen

states that she doesn’t recognize him as a police officer
Li eutenant McGarry then drives up and approaches and asks to
speak with Ms. Allen. She ignores himand puts the car in gear,
bumping into the leg of Lieutenant McGarry, who has noved in
front of the car. He draws his gun and orders her to get out.
She doesn’t conmply. He strikes her car window with his baton
but it doesn’'t shatter. She then gets out of the car. The
of ficer then handcuffs and arrests Ms. Allen. She is charged
with battery on a police officer, interfering with |aw
enforcenent procedures, disorderly conduct, and interference in
governnental process. (Tr. 520-526; 827-830).

Li eutenant MGarry then transports Jackie Allen to the
Churchill County jail. However, a court order issued by Judge
Wbodsi de Wi ght was issued there for Ms. Allen s rel ease on her
own recogni zance. Judge Wi ght was not recogni zed as the Tri bal
Court judge by Lt. McGarry. The District Attorney for Churchill
County, Arthur Mallory, due to the conflicting orders and
confusion as to the legitimate authority on the Fallon
Reservation, determ nes that Churchill County will no |onger
accept prisoners fromthe Fallon Reservation until the situation
isclarified. Lt. McGarry then begins transporting Ms. Allento
t he Washoe County jail in Reno. However, upon calling the BIA
regional office, Commander Arnstrong informed the I|ieutenant
that Ms. Allen should be rel eased pursuant to the order by Judge
Wi ght. Lt. McGarry then transports Jackie Allen back to the
Tri bal headquarters and rel eases her. (Ex. 4; Tr. 527-530; 837-
840) .

Al so on this date, Donna Cossette, as chairperson of the
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Fallon Tribe, wites to Alan Anspach, then Superintendent of the
Western Nevada BIA Field Ofice, to request retreocession, or
the voluntary takeover of the |aw enforcenent program on the
reservation by the BIA O fice of Law Enforcenent Services. (Ex.
16) .

June 6, 2001. The seven nenbers of the Loper party who
conprised the previous Fallon Business Council appeal the My
18, 2001, decision, which recognized the Cossette party in
control of the Council, to the IBIA. (Ex. 22).

June 7, 2001. The IBIA issues a “Predocketing Order, Order
Concerning ldentification of Appellants, and Order Addressing
Petition for Stay.” This order notes that, under 43 CFR 84. 314,
the Regional Director’s decision is stayed while the appeal is
pendi ng before the Board. However, the Board al so notes that it
has the authority to place the BIA decision into inmmediate
ef fect pursuant to 25 CFR 82.6(a). The Board therefore allows
the parties until July 6, 2001 to submt statements concerning
t heir positions on whether the decision recogni zing the Cossette
party Council menmbers should be placed into i nmedi ate effect.
For the time being, due to the stay, the Loper party remains in
control of the Fallon Tribal Business Council. (Ex. 22).

June 6-9, 2001. Upon receiving the Cossette party’s request for
retrocession of the |aw enforcenment program BIA officials in
Nevada, Phoenix, Al buquerque, and Wshington, D.C., begin
conferring on the situation. The BI A begins making plans to
undertake a retrocession, or a voluntary transfer of control of
the | aw enforcenent contract fromthe Tribe. Wthin the next
few days, the BIA realizes that the Cossette party does not
constitute the current Tribal governnment and is therefore not
authorized to request a retrocession. The BIA then determ nes
that its action will be an energency reassunption of the Tribe's
| aw enforcenment program although the operational details do not
change. The BIAinfornms both parties of its plan. (Ex. 10; Tr.
40, 161, 201-201).

June 9, 2001. The BIA sends a letter to Marie Loper formally
notifying the Tribe that the BIA had decided to effect an
emergency reassunption of the Fallon Tribe's |aw enforcenent
program The letter is signed by Ben Picotte, Awardi ng O fici al
for the Western Nevada Agency, and Richard Arnstrong, District

11 Commander. It was drafted with input fromseveral other BIA
officials and attorneys. The notice cites the following main
provi sions of the contract allegedly not fulfilled by the Fallon

Tribe: (1) failure
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to provide |aw enforcenent services in a fair and uniform
manner; (2) failure to investigate all citizen conplaints; (3)
failure to provide continual patrol and protective services; (4)
and failure to properly conplete a background investigation
before hiring an officer with know edge he was under indictnent
for a federal firearns violation. The letter also cites many of
the events of the past several nonths described in these
Fi ndi ngs of Fact. (Ex. 2).

June 10, 2001. The BI A OLES enters the Fallon reservation and
reassunes | aw enf orcenent services for the Tribe. A large crowd
of Cossette supporters is present at the headquarters to greet
the BIA OLES officers. The BIA officers defuse a confrontation
bet ween Lieutenant McGarry and Eugene Jack. (Ex. 10; Tr. 162-
164) .

The BI A force consists of seven officers, reduced from 10
to 14 under the fornmer police force. The BIA force is limted
to enforcing the Code of Indian Ofenses found in 25 CFR Part
11, rather than the Fallon Tribal Law and Order Code. At | east
initially, the BIA OLES also does not provide parole and
probati on counseling, and service of process duties previously
perfornmed by the Tribal police. The pre-existing Tribal police
are placed on adm nistrative | eave status, with pay. (Ex. 2;
Tr. 767-776; 778-792).

July 12, 2001. The IBIA issues an Order placing the May 18
deci sion of the BIAinto imediate effect. This has the effect
of transferring control of the Tribal governnment to the Cossette
party from the Loper party. Shortly thereafter, the Cossette
council term nates the positions of the former Tribal police.
The Cossette council also renoves the three remaining Loper
party nmenbers fromthe Council and replaces them w th Cossette
supporters. (IBIA Order of July 12, 2001%).

August 13, 2001. The |IBIA issues an order denying
reconsideration of its July 12 order placing the May 18 BIA
decision into immediate effect. (IBIA Order of August 13,
2001) .

August 31, 2001. The IBIAissues an order requiring the parties
to this dispute to state their positions on the use of a non-
j udi ci al

*These events took pl ace after the hearing ended, during the briefing
period, or after the close of the record on August 16, 2001. The facts are
corroborated by statenents in the post-hearing briefs filed by all parties,
and statenents in the cited orders of the |IBIA
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di spute resolution process in an attenpt to resolve the intra-
tribal governnment dispute. (IBIA Oder of August 31, 2001).

DI SCUSSI ON

The Indian Self-Determ nation Act, at 25 U S.C. 8450m
provides that the Secretary of the Interior nmay inmmediately
rescind a contract and resume control of a program “if the
Secretary finds that (i) there is an imediate threat of

imm nent harmto the safety of any person, . . . and (ii) such
threat arises fromthe failure of the contractor to fulfill the
requirenments of the contract.” This standard is echoed by the

appl i cabl e regul ations i npl enmenting the Act. 25 CFR 8900.247(a)
states: “A reassunption is considered an enmergency reassunption
if an Indian tribe or tribal organization fails to fulfill the
requirements of the contract and this failure poses: (1) An
i mredi ate threat of immnent harmto the safety of any person.”
Thus, an energency reassunption requires two elenments: (1)
failure of the Tribe to fulfill the contract, which causes (2),
an imediate threat of immnent harm to the safety of any
person.

The Act gives the contractor or tribal organization the
right to a hearing on the record to contest such an energency
reassunption. The statute further provides: “In any hearing or
appeal provided for under this section, the Secretary shall have
t he burden of proof to establish, by clearly denonstrating the
validity of the grounds for rescinding, assum ng, or reassum ng
the contract that is the subject of the hearing.” 25 U S.C
8§450m

To a considerable extent, It seens that events
have overtaken the exigency of this appeal. At the time of
the hearing, the Loper party was still in control of the
Council, and the Tribal police were on adnmi nistrative | eave with
pay. A decision finding the reassunption inproper, if upheld
on appeal, would nean the pre-existing Tribal police, |led by
Chi ef Bol zle, would be reinstated to their positions. Now,
however, the Cossette party controls the Tribal governnent,
at least tenporarily, and the pre-existing police have been
fired.> O course, the situation could

5This denpnstrates that the real issue the Fallon Tribe and the BIA
nmust address is, of course, which party conprises the legitimte Triba
government. If the May 18, 2001 deci sion recognizing the Cossette party had
been placed in effect earlier, before the reassunption on June 10, in al
i kelihood there would have been no appeal, as the party with standing to
appeal would have been a different Tribal governnment, which supported Bl A
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change again through the appeals pending before the 1BIA.
However, regardl ess of the ultimte effect of this decision, all
| can do is apply the Il egal standards to the facts as deterni ned
on the record of the hearing.

Tribal Police Fulfillnment of Law Enforcenent Contract

The Secretary nust first clearly denonstrate that the Tribe
failed to fulfill the requirenments of the |ISDA | aw enforcenment
contract. All parties agreed at the outset that the issues
should be limted to those set forth in the June 9, 2001 letter
formally notifying the Tribe of the BIA's decision to effect an
enmergency reassunption of the contract. (Ex. 2). The
allegations in that letter will be dealt with below, but not
necessarily in the sanme order as in the letter.

- Fair and Uniform Services

In summary, | find that the Fallon Tribal Police generally
acted in a professional manner and did their best to fulfill the
requi renments of the contract. The BIA did establish, however,
that the Fallon Tribe failed to provide “fair and uniform
services” as required by Section C, Statement of Work, Sec. 1,
12 of the contract. (Ex. 1). This was essentially due to the
persistent political conflict between the two Tribal parties,
and not necessarily the fault of the police thensel ves, who were
pl aced in an extrenely difficult position.

The parties have not attenpted to define the contractua
meani ng of this section of the contract. It sinply reads as
fol | ows:

Fair and Uniform Services. The contractor agrees that
any services or assistance provided to |Indians under
the contract shall be provided in a fair and uniform

manner .
It may be helpful, in the absence of any specific |egal or
contractual definition, torefer to the plain English meaning of
these terns. “Fair” in this context neans “equitable,
inpartial, and unprejudiced.” (Webster’s Deluxe Unabridged

Di ctionary, Second

intervention. This appears to have been the situation in Keen v. United
States, 981 F. Supp. 679 (D.D.C. 1997), where the Tribal Council in power

wai ved a hearing on a simlar BIA energency reassunption of a |aw enforcenent
contract. (See 981 F. Supp 685, fns. 9-11).
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Edition, 1979, Sinon & Schuster, p. 658. “Unifornm’ in the
context of the contract neans “always the sanme; not varying or
changing in form rate, degree, manner, etc.” (ld., p. 1998).

An overall view of the Tribal Police interaction with the Tri bal
menbers from January to June of 2001, indicates that they did
not al ways act in an inpartial, equitable, and unvaryi ng manner,
particularly with regard to incidents with Donna Cossette and
her party’s supporters.

The perception that the Tri bal Police were | oyal only to the
Loper party probably stens from the January 23 incident after
t he Council neeting in which O ficer Tooker deployed his pepper
spray on the crowd of Cossette party supporters. The Loper
party’s expert wtness, Mchael Johnson, testified quite
convincingly that O ficer Tooker, Sergeant MGarry, and the
ot hers present acted well within proper police procedures in the
circunstances. The preponderance of the evidence al so i ndi cates
that Officer Tooker did not target any individuals other than
the one he was trying to arrest, when he deployed the pepper
spray. (Tr. 617, 659-661, 734). The police were thrust into
this position by the Loper Council’s refusal to swear in the
newly elected Cossette party nmenbers. Thi s action
under st andably stirred enotion and anger in the audience, nost
of whom apparently supported the Cossette party.

Nevert hel ess, al though the actual conduct of the police that
evening may have been appropriate in the circunstances, the
police never took any opportunity, slight though they may have
been, in the ensuing weeks and nonths to denonstrate their
inpartiality in the Tribe s political dispute. Chi ef Bol zl e
refused to swear in Donna Cossette as chairperson when she
requested him to do so, as authorized by the Tribal Law and
Order Code after the Council refused to do so. The police force
consistently only recogni zed the Loper party as the governing
body of the Tribe, despite court orders and Bl A decisions to the
contrary. (Tr. 452-457). At each ensuing juncture, the Tri bal
Police acted decisively according to the directives of the Loper
party, without attenpting to nake any overtures to help nollify
t he concerns of the Cossette party.

During the May 7 Council neeting evening, Chief Bolzle
ignored Donna Cossette after she was, as he acknow edged,
validly swornin. (Tr. 336). Had he spoken with her before the
confrontation with Dennis Sinmmons, he would have | earned that
she had invited M. Sinmmons to the neeting. (Tr. 442-443).
This may have |l ed to a nore peaceful resolution than the Sinmons
arrest and the resulting escal ation of bitter feelings. The use
of three police units, with six officers present, nmerely to
serve civil papers on Ms. Cossette
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of f the reservation on May 30, has no counterpart in any simlar
such service on any nenbers of the Loper party. This type of
action is representative of the Tribal Police’'s failure to
provide fair and uniform services. The police sinply did not
treat the Cossette party nenbers in the sane manner as it did
the Loper party and other Tribal menbers.

However, the Cossette party is not blaneless in these
events. In sone of these incidents, to a considerable degree,
their actions provoked the police. Jackie Allen repeatedly
refused to acknow edge the Tri bal Police as authorized officers,
|l eading to her June 5 confrontation with Lieutenant MGarry.
Donna Cossette took it upon herself to invite Dennis Sinmmons and
his men to the reservation without notifying the Loper Counci
or Chief Bolzle. The police can therefore not be faulted for
defusing the potential arnmed confrontation by arresting M.
Si mmons.  Eugene Jack made threatening coments at the neeting
with Richard Arnstrong on May 30 in the Western Nevada office
(Ex. 8). But the Cossette party is not the subject of the
heari ng. They felt they were unjustly prevented from taking
Tribal office, and were entitled to protest lawfully.

The Tribal Police are only human and were placed in a
position in which it m ght well have been inpossible to provide
truly fair and uniformservices, due to the internal conflict on
the reservation. The police were put on notice by the
suspensi ons and restraining orders issued by the Cossette party
on May 14 and 18, that they would likely not be retained in
their positions if that party assunmed control of the Council
(Exs. 14, 28). They had little discretion not to enforce the
myriad tenporary restraining orders issued by the Loper Council
prohi biting activities by Cossette party nenmbers. The events at
Council meetings regularly led to angry audi ence reactions. 1In
this polarized environnent, the police had to tread an extrenely
fine line.

Nevert hel ess, there were a few opportunities, alluded to
above, where the police could have denonstrated a nore equitable
attitude, or at least a gentler manner, to the Cossette party.
The record does not show any attenpt to by the police to
understand the Cossette party position, or to consider carrying
out orders by the Cossette party, even after the BIA letter of
May 18, 2001. Between May 18 and June 6, when the Loper party
filed its appeal to the BIA it was not clear, even to the Loper
party’'s attorneys, that the BIA decision had been stayed and
that the Loper party did technically remain in control of the
Council. This is indicated in
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the IBIA order of June 7, which refers to the appellants’
petition for a stay of the decision. (Ex. 22). During this
period, neither the Loper party nor the Tribal Police attenpted
to consider the position of the Cossette party. Rat her, both
parties hardened their positions, resulting in an increase in
tensions as seen in the events descri bed above of May 30 and
June 5, 2001. Even if the Tribal police were legally justified
in taking these actions, their course of action during this
period did not denonstrate the delivery of [|aw enforcenent
services in a fair, equitable and uniform manner.

The police essentially becane the enforcenent arm of one
party in an internal Tribal dispute and acted accordingly.
Regardl ess of the causes or justification, the Tribal Police,
from January to June 2001, thus failed to fulfill the self-
determ nation contract’s requirement that it provide |[|aw
enf orcenent services on the reservation in a fair and uniform
manner .

- Oher Al eged Contract Violations

The BIA did not clearly denonstrate that the Fallon Tri bal
Police failed to fulfill the several other requirenents of the
contract cited in the June 9 reassunption letter. There was no
substantial evidence that the police failed to investigate all
citizen conplaints, as required by the contract’s Plan of
Operation, Sec. 2(vi). |If this refers to the “bunping” of Donna
Cossette by Marcelle Rusk at the May 7 Council nmeeting, the
vi deot ape shows this was probably not an actionable assault or
battery. (Ex. 20). Also, the record shows that Ms. Cossette
did not followup by filing a conplaint. (Tr. 831). Churchil
County Sheriff WIlliamLawy testified that he was not aware of
any instance in which the Tribal Police failed to respond to a
call fromthe reservation, all of which are dispatched through
his office. (Tr. 80).

The BIA also did not clearly establish that the Tribal
Police failed to provide continual | aw enforcenment services, and
adequate patrol services on the reservation, as required by the
Pl an of Operation, Sec. 2(i and vi). The testinmony of Chief
Bol zI e and Lieutenant McGarry established that the police did
schedul e shifts to provide coverage on the reservati on 24 hours
per day, 7 days per week (“24-7"). They also showed that cars
were on patrol the vast majority of the tinme, if not “24-7.”
(Tr. 779). The contract requires *“24-7" |aw enforcenent
servi ces, but does not require patrol cars to be on the road 24
hours per day, 7 days per week.
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(Ex. 1, p. 13; Tr. 802).

The BIA also did not clearly establish that the Fallon
Tribal Police failed to fulfill the self-determ nation act
contract requirenments in its hiring of Kevin Bussdieker. The
June 9 letter cites Sec. 2(f)(ii)(3), which requires the
contractor to conduct a full field background investigation of
a prospective officer, including a full crimnal history check.

The testinmony of Lieutenant MGarry and Chief Bolzle
establ i shed that such a full background check was conducted with
respect to M. Bussdieker. He was hired on a part-tine basis,
with full know edge that he was suspended fromthe Washoe County
Sheriff's office due to a pending investigation for a firearns
vi ol ati on. He was not actually indicted until after he was
hired. Even then, M. Bussdi eker was not convicted of a fel ony
or m sdeneanor, which would render him ineligible under Sec.
2(f)(ii)(4) of the contract. Moreover, Lt. MGarry expl ai ned
that there were ©positive aspects in M. Bussdi eker’s
application, particularly his honorable mlitary record, that he
and Chief Bolzle believed rendered himaqualified to serve as a
conm ssi oned Tribal police officer, despite the recent trouble.
They also cleared this decision with the BIA. The police did
not breach the contract by exercising their discretion to hire
Kevi n Bussdi eker as a Tribal police officer.

The Fallon Tribal Police therefore did not fail to fulfill
the contract with respect to the requirenents to i nvestigate all
citizen conplaints, provide adequate protection and patrol
services, and to conduct a full background investigation of an

applicant for enploynment. However, as found above, the Triba
Police did fail to provide fair and uniformservices as required
by the P.L. 638 |aw enforcenent contract. Hence, the BI A has

satisfied the first requirement in order to support its
reassunption of the contract under 25 U S.C. 8450m

| medi ate Threat of | nmm nent Harm

I n order to support an emergency reassunption of this Indian
self-determ nation | aw enforcenment contract, the BIA nust also
show that the Tribe' s failure to fulfill the contract has led to
an “imrediate threat of immnent harm to the safety of any
person.” 25 U.S.C. 8450m The BI A has shown that the failure
of the Tribe to provide fair and uniform police services did
lead to such an imediate threat of harm to the safety of
persons on the
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reservati on.

The chief incident denonstrating the risk of imm nent harm
to public safety was the confrontation on the evening of My 7,
2001, between the Tribal Police, and Dennis Simons and his nen.
This did not quite amobunt to a contest between “conpeting |aw
enf orcenent units” as characterized by Judge Reeh in the simlar
case of Comanche Indian Tribe v. Bureau of Indian Affairs,
Docket No. HD/I SDA 98-1 (August 19, 1998, p. 4). The Loper
party’s expert w tness, M chael Johnson, rather, characterized
the confrontation as one between a “police force and hired
mercenaries.” (Tr. 680). The Fallon police took charge by
arresting M. Simons, and ordering his conpanions to |eave
Bot h groups were arnmed, however, suggesting that the potenti al
for escalation of violence was real. The statute only requires
a threat to safety — not actual violence. This standard was net
in the events of May 7.

In addition, the Fallon Tribal Police thenselves believed
that there was a continuing threat of imm nent harmto their own
safety in the formof a potential arnmed overthrow of the Loper
government by M. Simmons’ group, on behalf of the Cossette
party, in the days followi ng My 7. (Ex. 27). M. Si nmons
vehenmently deni ed he ever planned such an arnmed encounter. The
evidence on this issue centered on runors and hearsay. (Tr
490- 492, 922-924). If M. Simmons ever did nention such a pl an,
it likely was in the heat of the nonent, and either not serious
or qui ckly abandoned. It is hard to believe that any reasonabl e
person would contenplate such action. The testinony of David
St andi ng Bear suggests that some type of action nmay have been
menti oned at one tinme, but was abandoned because it could
j eopardize M. Simmons’ potential |awsuit against the Fallon

Tribe for false arrest. (Tr. 916). This evidence is
i nconcl usi ve and, as a whole, indicates that an arned takeover
was never a real threat. However, the Tribal Police did

perceive it as a credible threat at the tinme, to the extent of
asking for Bl A assistance. The police also responded by heavily
arm ng thensel ves and guardi ng the Tri bal headquarters buil ding
inlate May. Even if, in hindsight, this was not a real threat,
it certainly led to an increase in tensions on the reservation.

This increaseintension |likely contributedto the incidents
on May 30 between Lieutenant MGarry and Jackie Allen. Thi s
arrest did involve sonme actual violence. Lt. McGarry accused
Ms. Allen of driving her vehicle into him He then attenpted to
smash her car wi ndow and arrested her at gunpoint. Later, on
t he day of the reassunption, June 10, a physical confrontation
occurred between
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Li eutenant McGarry and Eugene Jack. (Tr. 163-164). Regardl ess
of justification, these occurrences also indicate that tensions
on the reservation between the Tribal police and the Cossette
party were at a level rising to an imedi ate threat of inm nent
harmto the safety of Tribal nmenbers, as well as to the police
t hensel ves.

As in the Comanche case, the BI A was faced with a situation
in which it could not determ ne which of two Tribal parties or
factions was in legitimte control of the Tribal governnent.
The BIA met with both factions separately and was fully aware of
an apparently irreconcilable rift anong the Tribal nmenbers. The
exi sting police force was seen by the Cossette party as an arned
extension of an illegitimte government. The putative police
force recruited by the Cossette party was seen by the Loper
police as a group of armed thugs. Significant violence had not
yet erupted, but tensions were perilously high. The Tri bal
Police were actually guardi ng agai nst a threat of arned takeover
that they thenselves believed to be credible. The Tri bal
Police, over the past nonths, by siding so heavy-handedly wth
one party, had not acted in a fair and uniformmanner. |In these
circunmstances, the BIA was anply justified in perceiving an
i medi ate threat of immnent harm to the safety of Tribal
menbers, and effecting an energency reassunmption of the self-
determ nation | aw enforcenment program

CONCLUSI ON

The Bureau of Indian Affairs has clearly denonstrated that
it had valid grounds to effect an energency reassunption of the
| ndian Self-Determ nation contract between the BIA and the
Fal | on Pai ut e- Shoshone Tri bes for | aw enforcenent services. The
evidence on the record of this hearing shows that the Fallon
Tribal Police did not provide fair and uniform | aw enforcenment
services to the Tribal population during the relevant period,
and that this failure to fulfill this requirenent of the
contract led to an immediate threat of inmmnent harm to the
safety of Tribal mnmenbers and to the police thenselves.
Therefore, the BIA s reassunption of the Fallon Tribe s |aw
enf orcement contract was appropriate and in accord with the
appl i cabl e standards pursuant to 25 U.S.C. 8450m

NOTI CE OF RI GHT TO APPEAL

Wthin 15 days of the receipt of this recomended deci si on,
you nmay file an objection to the recomended decision with the
| nterior Board of Indian Appeals (1Bl A under 25 CFR 900. 165(c).
An appeal to the IBlI A under 25 CFR 900. 165(c) shall be filed at
t he
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foll owi ng address: Interior Board of Indian Appeals, 4015 W1 son
Boul evard, Arlington, VA 22203.

You shall serve copies of your appeal on the Secretary of
the Interior, and on the official whose decision is being
appeal ed. You shall certify to the IBIA that you have served

t hese copies. |If no party files an objection to the recommended
decision within 15 days, the recommended decision will becone
final.

//oriqginal signed
Andrew S. Pearl stein
Adm ni strative Law Judge

Dat ed: Septenber 17, 2001
Phoeni x, Ari zona



