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These consolidated appeals seek review of a December 16, 2003, decision of the Acting
Great Plains Regional Director, Bureau of Indian Affairs (Regional Director), concerning the
minimum grazing rental rate for allotted lands on the Fort Berthold Reservation.  In Fort Berthold
Land and Livestock Association v. Great Plains Regional Director, 35 IBIA 266 (2000), the Board
of Indian Appeals (Board) vacated and remanded an earlier decision of the
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1/  The Regional Director’s request for a remand was filed shortly before Appellants’
opening brief would have been due.  Upon receipt of the Regional Director’s request for a remand
and of Appellants’ objections, the Board stayed the briefing schedule.
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Regional Director increasing the minimum annual grazing rental rate for the Reservation.  The
Regional Director’s December 16, 2003, decision was issued in response to that remand.  For the
reasons discussed below, the Board grants a request from the Regional Director to vacate the
December 16, 2003, decision and remand the matter for further consideration.

On June 30, 2004, the Board received a request from Department Counsel, on behalf of the
Regional Director, requesting that the matter be remanded to the Regional Director for further
consideration and compliance with the Board’s instructions in Fort Berthold Land and Livestock
Association.  The Regional Director’s request recognizes the length of time that has elapsed since
the Board’s previous remand, and states that issuing a new decision will be a priority upon remand.

Appellants and interested party Fort Berthold Land and Livestock Association (collectively
“Appellants”), through counsel, filed a response to the Regional Director’s request, strongly
objecting to a remand.  Appellants contend that the Regional Director ignored the Board’s prior
decision, and that, for several reasons, the Regional Director is precluded from imposing any
retroactive grazing rental rate increase.  Appellants argue that a remand would be inefficient and
wasteful both for Appellants and for this Board.  Appellants further contend that no remand should
be made unless they are afforded an opportunity to research whether the Equal Access to Justice Act
(EAJA) or a similar rule or statute would provide a sanction for the Regional Director’s delay or
authorize reimbursement for expenses incurred by Appellants.

After considering Appellants’ objections, the Board grants the Regional Director’s request
that the matter be vacated and remanded for further consideration.  The Board disagrees with
Appellants that there is no point in remanding the matter without a ruling from the Board on the
merits.  The Regional Director recognizes that further consideration is necessary, and it is therefore
now appropriate for the Regional Director to have the first opportunity to consider and address
Appellants’ arguments, and also to ensure that any new decision fully complies with the Board’s
instructions in Fort Berthold Land and Livestock Association.  On remand, the Regional Director
shall consider the arguments raised by Appellants in their notices of appeal and their objection to a
remand, with respect to a rental rate adjustment. 1/  The Regional Director shall also afford
Appellants a reasonable opportunity to present any additional arguments or evidence, so that the
issues may be fully considered and addressed in any new decision issued by the Regional  Director. 

No useful purpose would be served by delaying a remand in order to allow Appellants an
opportunity to research whether EAJA or other statutes might authorize them to make a
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claim for attorney fees, expenses, or sanctions.  If Appellants believe they are entitled to an award of
attorney fees, expenses, or sanctions, associated with this appeal, they may submit an application to
the Board, identifying the law they believe is applicable.  If Appellants choose to file an application
under EAJA, however, they must address the Department’s regulations implementing EAJA, 43
C.F.R. §§ 4.601 - 4.619, and prior Board decisions interpreting those regulations.  See, e.g.,
Jackson  County, Oregon v. Phoenix Area Director, 31 IBIA 271 (1997); Abbott v. Billings Area
Director, 21 IBIA 137 (1992).

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.F.R. § 4.1, the Board vacates the Regional Director’s December 16,
2003, decision, and remands the matter for further consideration consistent with this decision.
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