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On March 15, 1993, the Board of Indian Appeals (Board) received a notice of appeal,
including arguments, from appellant Lincoln White Shirt. Appellant sought review of a
February 8, 1993, decision of the Billings Area Director, Bureau of Indian Affairs (Area
Director), concerning the granting to U.S. West Communications, Inc., of a fiber-optic cable
right-of-way across Crow Allotment Nos. 1192, 1193, and 1194, over the objection of some
of the allotment owners.

The Area Director's decision informed appellant that the regulations required him
to serve copies of his notice of appeal to the Board on the Assistant Secretary - Indian Affairs,
the Area Director, and all interested parties known to him. Of these people, appellant's notice
of appeal indicated service on only the Assistant Secretary. By a predocketing notice dated
March 15, 1993, appellant was advised, inter alia, that all owners of interests in the
three allotments were interested parties, and he was required to provide the names and
addresses of these individuals.

The Board received the administrative record on April 19, 1993. By order dated April 27,
1993, the Board noted that although a notice of docketing would normally be issued at that time,
appellant had not complied with its order to provide the names and addresses of interested
parties. Accordingly, the Board ordered appellant to provide this information before May 21,
1993, or the appeal would be dismissed for lack of prosecution.

Appellant provided the names and addresses of the other allotment owners by letter dated
May 14, 1993. The Board docketed the appeal and provided a briefing schedule by order dated
May 20, 1993. That order informed appellant of his obligation to serve copies of all documents
he filed with the Board on interested parties.

By memorandum dated June 4, 1993, the Area Director informed the Board that
appellant had not served him with a copy of his notice of appeal, and he was not aware of whether
appellant had served other interested parties. On June 10, 1993, the Board issued an order to
serve parties. The Board noted that appellant's May 14, 1993, letter stated: "All I.B.1.A. appeal
information will be mailed out on Monday 17, (sic) 1993 to all interested
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parties." The Board believed this statement meant that appellant would be serving interested
parties with his previous filings on May 17, 1993. Appellant was ordered to serve the Area
Director and all other interested parties with a copy of his March 10, 1993, notice of appeal,
as well as with his opening brief or statement that no further brief would be filed.

On June 14, 1993, U.S. West filed a motion to dismiss on the grounds that it had not
been served with any of appellant's appeal documents. In the belief that U.S. West, as well as
other interested parties, would be served in response to its June 10, 1993, order, the Board did
not take action on this motion.

On July 16, 1993, U.S. West renewed its motion to dismiss, stating that it still had
not been served with any appeal documents. On July 23, 1993, the Board received a
second memorandum from the Area Director, indicating that appellant had not yet served
him with any appeal information.

Service of appeal documents on interested parties is required by both 43 CFR 4.310(b)
and 4.333(a). A copy of these regulations was sent to appellant with the Board's March 15,
1993, predocketing notice. Notice to other parties of an appeal and the basis for that appeal is a
basic element of due process. Appellant has repeatedly been informed of his obligation to serve
interested parties. Although the Board does not know whether appellant served other owners of
interests in the three allotments, he clearly has not served U.S. West or the Area Director, both
of whom are interested parties to this appeal. There does not appear to be any reason to expect
appellant to comply in the future with instructions that he has so far totally ignored.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 CFR 4.1, this appeal from the Billings Area Director's February 8,
1993, decision is dismissed for lack of prosecution.

//original signed

Kathryn A. Lynn
Chief Administrative Judge

//original signed
Anita Vogt
Administrative Judge
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