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Appeal from a decision of the Arizona State Office, Bureau of Land
Management, rejecting an application to correct Patent No. 553625.
AZPHX02221601.

Affirmed.

1.

Federal Land Policy and Management Act of 1976: Correction of
Conveyance Documents--Patents of Public Lands: Corrections

Under section 316 of FLPMA, 43 U.S.C. § 1746 (2006),
the Secretary may correct errors in any documents of
conveyance issued to dispose of public lands. Errors in
patents or documents of conveyance are defined as the
inclusion of erroneous descriptions, terms, conditions,
covenants, reservations, provisions, and names or the
omission of requisite descriptions, terms, conditions,
covenants, reservations, provisions, and names, either in
their entirety or in part, in a patent or document of
conveyance as a result of factual error. Errors in patent
are limited to mistakes of fact. Before BLM’s discretion
can be exercised it must clearly appear that an error in
fact was made. Otherwise, an application to correct
patent will be barred as a matter of law.

Federal Land Policy and Management Act of 1976: Correction of
Conveyance Documents--Patents of Public Lands: Corrections

To show entitlement to a patent correction under

section 316 of FLPMA, an applicant must show by a
preponderance of evidence that there was an error of fact
that requires correction. If an error is shown, the
applicant then must demonstrate that considerations of
equity and justice favor such correction. When an error is
shown, the Department will correct a patent, provided the
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concerned Federal administrative agency does not object,
the Government’s interests are not unduly prejudiced, no
third party rights are adversely affected, and substantial
equities of the applicant will be preserved.

3. Federal Land Policy and Management Act of 1976: Correction of
Conveyance Documents--Patents of Public Lands: Corrections

Cultivation of Forest Service lands outside the boundaries
of a homestead patent does not ipso facto establish that
the entryman intended to enter and earn any such lands
so as to impute a correctable mutual mistake of fact in
describing the lands patented to him. Where the record
as a whole shows that any such encroachment, if it
occurred, was nothing more than a trespass, a BLM
decision denying a request for a patent correction will be
affirmed.

APPEARANCES: Donald C. and Rebecca B. Routson, Prescott, Arizona, pro sese;
Wonsook S. Sprague, Esq., Office of the Field Solicitor, U.S. Department of the
Interior, Phoenix, Arizona, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE PRICE

Donald C. and Rebecca B. Routson, husband and wife, have appealed from
and petitioned for a stay of the effect of an August 27, 2008, decision of the Arizona
State Office, Bureau of Land Management (BLM), rejecting their application to
correct Patent No. 553625, serialized as AZPHX02221601, pursuant to section 316 of
the Federal Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C. § 1746
(2006), and its implementing regulations in 43 C.F.R. Subpart 1865. The Routsons
seek to correct a patent that was issued to a homestead entryman to add two tracts of
land. By order dated February 3, 2009, the Board granted the requested stay.

Because we find that the Routsons have not demonstrated by a preponderance
of the evidence any error of fact or law in BLM’s decision, we affirm the decision.

Background

Joseph Chiantaretto submitted two applications for homestead entry. The first
application was for 120 acres described as the NEV4SE"4, SEV4SEV4, SSWYV4SEVa,
SY.SEV4aSWY4 of sec. 22, T. 16 N., R. 4 W., Gila and Salt River Meridian (GSRM), and
was filed on June 14, 1913. He filed a second application for 20 acres on
September 3, 1914, describing the land as the N%2SW'4SEY4 of sec. 22, T. 16 N., R. 4
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W., GSRM. On the ground, the tracts are located in a “stair-step” pattern, generally
following a sandy wash that traverses those lands from the southwest to the
northeast. Patent No. 553625 was issued by the United States on November 9, 1916,
for 140 acres of surveyed land situated in Yavapai County, Arizona, in the Prescott
National Forest, described as the NEY4SEV4, SY2SEY4, and the SY2SEV4SWY4 sec. 22,
T. 16 N., R. 4 W., GSRM, pursuant to the Homestead Act of May 20, 1862, ch. 75,
12 Stat. 392, as amended." The lands in the patent were described by legal
subdivisions as officially surveyed by S.W. Foreman, U.S. Deputy Surveyor, General
Land Office (GLO), in the original 1871 survey of the subdivisional lines of the
township. At each quarter-section and section corner of sec. 22, he set a marked
wood post in the ground, in accordance with applicable instructions. Foreman Field
Notes, Book 1049 at 59. The survey field notes for the subdivisional lines were
approved February 15, 1871, and the survey plat was officially filed on March 12,
1872.

The subdivisional lines were dependently resurveyed by Sidney E. Blout,
U.S. Cadastral Engineer, GLO, in 1924, resulting in a re-establishment of all of the
quarter-section and section corners of sec. 22. Not recovering any of the original
subdivisional corners of the 1871 survey for sec. 22, Blout re-established these
corners by proportionate measurement, using other existing corners. Blout noted
that “[t]he soil of the bottom lands along the sand washes in secs. 10, 15, 22, 27, and
a small portion of 16 and the greater portion of Williamson Valley is a dark sandy
loam and nearly all be classed as 1st. rate and will produce good crops without the
aid of irrigation.” Blout Field Notes, Book 3740 at 73. He characterized the land in
the rest of the township as “either hilly or mountainous,” consisting of third rate
“stony clay loam unfit for agricultural purposes.” Id. He noted that the township is
drained by several large sand washes that enter from the south and by Humphrey’s
Wash (now called Williamson Valley Wash) on the west boundary of sec. 6, flowing
in a “general easterly and northeasterly direction” to empty into the Williamson
Valley. Id. The resurvey field notes were approved December 28, 1926, and the
resurvey plat was officially filed on May 15, 1928.

The Routsons acquired 40 of the original 140 patented acres, described as the
WV2SWV4SEY4 and SY2SEY4SWY4 sec. 22, by Joint Tenancy Deed dated January 22,
1982. Answer, Ex. A. They admit that they acquired this land from Harry
Chiantaretto, a son of the entryman, without the benefit of a prior survey. Notice of

! The Homestead Act was repealed effective Oct. 21, 1976, by sections 701(a) and
702 of FLPMA, Pub. L. No. 94-579, 90 Stat. 2743, 2786-89 (1976), subject to valid
existing patents. The Act had provided for the entry and patenting of “one-quarter
section, or a less quantity, of unappropriated public lands, to be located in a body in
conformity to the legal subdivisions of the public lands[.]” 43 U.S.C. § 161 (1970);
see 43 U.S.C. §§ 162-164 (1970).
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Appeal (NA) at 3; Letter to BLM dated Nov. 21, 2006 (Patent Correction
Application), at 4.

The Routsons allege that from 1985 to 1988 they installed an underground
irrigation system “at a cost in excess of fifty thousand dollars.” The Routsons assert
that installation of the system was designed with the assistance of the Soil
Conservation Service (SCS), U.S. Department of Agriculture, and that SCS performed
a government survey.’ NA at 3; see Patent Correction Application at 4.

In 1994, the Forest Service notified the Routsons that an administrative survey
had determined that their underground irrigation system and associated acres of
irrigated farm lands were in trespass on National Forest lands adjoining the private
lands in sec. 22 conveyed to Chiantaretto, to which the Routsons succeeded in part.*
See Patent Correction Application at 4; BLM Answer at 3. The trespassed lands are
situated in secs. 22 and 27, T. 16 N., R. 4 W., GSRM, Yavapai County.

The Routsons did not deny the trespass, but sought to acquire the National
Forest lands pursuant to the Small Tracts Act, 16 U.S.C. §§ 521¢-521i (2006), and the
Forest Service’s implementing regulations, 36 C.F.R. Part 254, Subpart C, in 2000.
See Patent Correction Application at 4; BLM Answer at 3. That Act and regulations
authorize the Forest Service, in accordance with the public interest, to resolve land
disputes and management problems involving, inter alia, encroachments on National
Forest land, by virtue of improvements occupying the land under claim or color of
title, by conveying the affected land. The Forest Service denied the Small Tracts Act
application in 2005, requiring removal of the underground irrigation system by
December 31, 2007.

*> The record does not include documentation of the expenditures alleged by the
Routsons.

* The Routsons have submitted three maps, with their patent correction application
and on appeal, all of which are said to have been prepared by “government
surveyors” with SCS in 1964 and 1985. NA at 3; see Attachments 7.4.3 and 7.4.4 to
Patent Correction Application; Attachment to NA.

* The administrative survey was not an official survey of the United States, since the
Forest Service does not have official surveying authority. Hence, it did not formally
re-establish any of the surveyed corners and lines. Mark Einsele, 147 IBLA 1, 12
(1998); Benton C. Cavin, 83 IBLA 107, 130-31 (1984).
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The Routsons then engaged Lauri Hopps, a registered private land surveyor, to
survey their patented lands in September 2006.” The survey undertook to “define”
two separate tracts of land (denominated on the plat as Tracts A and B) reportedly
bounded by “an existing barbed wire fence and established property boundary lines,”
adjacent to the patented land in the S¥2SEV4SWV4 sec. 22.° Attachment 8 to Patent
Correction Application. Hopps surveyed and monumented the barbed wire fence
enclosing Tracts A and B, which, with the officially surveyed lines of S%2SE4SWV4
sec. 22, almost completely define the two tracts. The private survey was filed for
record with the Yavapai County Recorder on October 17, 2006. Hopps recovered the
official east and west quarter-section corners of sec. 22, thus establishing the
east-west center line of sec. 22, and also the official southeast and southwest corners
and south quarter-section corner, which together defined the subdivisional line
between secs. 22 and 27. She also recovered monuments set by the Forest Service
that, with the south quarter-section corner of the section, marked the lines of the
SV2SEVaSW'4 sec. 22 originally patented to Chiantaretto and later conveyed to the
Routsons.

On January 23, 2007, the Routsons filed a letter dated November 21, 2006
[sic], and addressed to a BLM adjudicator for land patents as their application to
correct Patent No. 553625 based on the “[d]iscovery of surveyor errors[.]” Patent
Correction Application at 4. They sought to add the 18.41 acres of land in Tracts A
and B to the Patent, alleging that the original entryman had “actually earned” those
lands, which were “not included in the original patent because of a chain of errors
beyond the control of the entryman.” Id. at 1. They contend that “[t]he lands have
been improved and in use continuously since the original homesteader was granted
the patent in 1916.” Id. at 2.

In its August 2008 decision, BLM addressed each point raised by the Routsons.
BLM rejected their patent correction application, concluding that they had failed to
establish, by a preponderance of the evidence, the existence of any error in the
1916 patent.” BLM held that the original 1871 survey was incorporated in the
1916 patent and must be held to have correctly established the corners of sec. 22,

> A copy of the private survey plat is attached to the Routsons’ Patent Correction
Application as Attachment 8.

® Hopps places all of Tract A, which was found to encompass 15.91 acres, within the
SYVaNWV4SEYa, S2NEV4SWYa, NY2SEV4aSWVa, and EV2SWY4SWV4 sec. 22, and all of
Tract B, which was found to encompass 2.50 acres, within the N"aNE“4NWV4 sec. 27.

7 The record provided by BLM includes copies of documents underlying Patent
No. 553625. According to the published notice of Chiantaretto’s intention to make
final proof, he was to rely upon four witnesses to support his entry. The record
includes the witness statements of only two of the four named witnesses.
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which thus defined the patented lands, regardless of any error in the survey. BLM
further held that the 1924 resurvey re-established those corners in their true original
positions according to the best available evidence, and that the resurvey was
administratively final for the Department and no longer subject to review by the
Department. BLM stated that the fact that the original entryman or a
successor-in-interest erected improvements or otherwise “used government lands
outside of the patent does not, in and of itself, indicate that there was an error in the
original conveyance document” or establish any bona fide rights to the land which
must be protected in a resurvey pursuant to 43 U.S.C. § 772 (2006), also noting that
the entryman had made no effort to challenge the resurvey or to seek amendment of
his patent to include lands he had intended to enter when the 1924 resurvey was
performed. Decision at 3.

The Routsons filed a timely appeal from the State Office’s August 2008
decision, requesting a stay of the effect of the decision during the pendency of their
appeal.® As noted, that stay request was granted. The Routsons ask the Board to
reverse BLM’s decision and grant the application so that the patent encompasses the
lands in trespass.

BLM filed its Answer to the statement of reasons for appealing set forth in the
NA and, accordingly, the matter is ripe for adjudication.

Discussion

[1] Section 316 of FLPMA provides that the Secretary of the Interior “may
correct patents . . . where necessary in order to eliminate errors.” 43 U.S.C. § 1746
(2006); see 43 C.F.R. § 1865.0-3. It provides BLM, as the delegate of the Secretary,
the discretionary authority to correct patents of public land to eliminate mistakes of
fact as to, inter alia, the descriptions of the lands conveyed in the patent documents.
43 C.F.R. § 1865.0-1; Foust v. Lujan, 942 F.2d 712, 714-17 (10th Cir. 1991), cert.
denied, 503 U.S. 984 (1992); Mary D. Hancock, 150 IBLA 347, 350 (1999); Ben R.
Williams, 57 IBLA 8, 12 (1981). The exercise of this discretionary authority is an
extraordinary remedy. Mary D. Hancock, 150 IBLA at 350.

8 The Routsons indicate that BLM, and now the Board, should consider the
implications of Congressional policy, as enunciated in the Farmland Protection Policy
Act, 7 U.S.C. §§ 4201-4209 (2006), for the present case. See NA at 3-4. They argue
that this policy directs Federal agencies to “take steps to assure that the actions of the
Federal Government do not cause United States farmland to be irreversibly converted
to nonagricultural uses.” 7 U.S.C. § 4201(a) (2006). The unintended consequence
of converting farmland to nonagricultural use is not relevant to the question of
whether a patent correction is warranted under FLPMA.
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To justify the extraordinary remedy of a patent correction, an applicant first
must show by a preponderance of evidence that the patent contains an error of fact in
the description of the land conveyed, the result of including land the patentee and
the United States had not intended to be conveyed and/or by excluding land the
patentee and the United States had intended to be conveyed: “If both the United
States and [the original entryman] intended that the land on which [the entryman]
built be conveyed to him but were mistaken about the boundaries or legal
description, this would be a correctable mistake of fact.” Foust v. Lujan, 942 F.2d at
715; see Ramona Lawson, 159 IBLA 184, 190 (2003), and cases cited.’

° In Mary D. Hancock, 150 IBLA at 352 n.7, the Board rejected BLM’s argument that
the mistake to be corrected must be a mutual mistake of both the patentee and the
Government, stating that “[w]e find no such requirement in the governing statute or
regulation.” Mantle Ranch Corp., 47 IBLA 17, 87 1.D. 143 (1980), was cited as an
example of a unilateral mistake that supported correction of the patent. In fact,
Mantle Ranch Corp. was not an example of a unilateral mistake of fact, but one in
which the patent did not describe the lands that Mantle had intended to and actually
did enter, cultivate, and construct his home and improvements on, and did not
describe the lands the Government intended to convey to him by virtue of those
efforts.

In Ramona Lawson, 159 IBLA at 190, the Board referred to BLM’s
“discretionary authority to correct patents of public lands to eliminate mutual
mistakes of fact,” citing Hancock, but did not acknowledge or explain Hancock’s
footnote to the contrary.

The Board next referred to a unilateral mistake in patent correction cases in
Gordman Leverich L.L.P., 177 IBLA 52, 62 n.12 (2009), merely repeating the Hancock
footnote without analysis. That reference was purely dictum, because the entrymen
in that case had provided, and the Government had issued patents based upon, land
descriptions that reflected square-shaped parcels of land believed to embrace the
patentees’ improvements, and were derived, at least in part, from a fictitious survey.
A later dependent resurvey that relied on the recovered corners of the fictitious
survey resulted in sections shaped like parallelograms, which altered the patents
issued in reliance on the original survey. BLM admitted that the resurvey added land
the patentees had not intended to enter, and likely excluded land that one of the
patentees had intended to, and did, enter, so that the error was a mutual mistake on
the part of the patentees and the Government. 177 IBLA at 59, 61 n.10.

In cases involving physical entry and the investment of one’s labor and
resources to establish the homestead by which title to the land is earned, the requisite
mistake is properly framed as one of mutual mistake, i.e., the issue is whether the
patent includes the land the patentee intended to enter and earn, and the United
States intended to convey, and/or excludes the land the patentee intended to enter
and earn, and the United States intended to convey. Ramona Lawson, 159 IBLA at

(continued...)
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The error that is subject to correction is defined by regulation to encompass
“the inclusion of erroneous descriptions” and “the omission of requisite descriptions”
in the patent at issue “as a result of factual error.” 43 C.F.R. § 1865.0-5(b). Such
errors generally arise either (1) “where the patent does not match the description in
the application or entry” because of “typographic or transcription errors appearing on
[the] patent”; or (2) “where the patent describes the land as described in the
application or entry, but the description does not match the land entered or intended
to be entered on the ground,” in either case mistakenly including or excluding land.
Elmer L. Lowe, 80 IBLA 101, 105 (1984). Errors in patent are limited to mistakes of
fact and do not include mistakes of law. Such a showing of error is the legal
prerequisite to patent correction: “Before [BLM’s] discretion can be exercised it must
clearly appear that an error was, in fact, made. Otherwise, an application to [correct]
would be barred as a matter of law.” Ben R. Williams, 57 IBLA at 12.

[2] Second, if an error is shown, the applicant then must demonstrate that
considerations of equity and justice favor correction. Gordman Leverich L.L.P.,
177 IBLA at 60; Mary D. Hancock, 150 IBLA at 351; Frank L. Lewis, 127 IBLA 307,
309-10 (1993); George Val Snow (On Judicial Remand), 79 IBLA 261, 262 (1984);
Ben R. Williams, 57 IBLA at 13. When an error is shown, the Department will correct
a patent, provided the concerned Federal administrative agency does not object, the
Government’s interests are not unduly prejudiced, no third party rights are adversely
affected, and substantial equities of the applicant will thereby be preserved.
43 U.S.C. § 1746 (2006)."

The ultimate burden of justifying the exercise of BLM’s discretionary authority
to correct a patent for a mistake of fact falls on the party seeking the correction, who
must demonstrate, first and foremost, that an error clearly was made. Gordman
Leverich L.L.P., 177 IBLA at 60; Ramona Lawson, 159 IBLA at 190; George Val Snow
(On Judicial Remand), 79 IBLA at 264.

? (...continued)
190. The dictum in Mary D. Hancock and Gordman Leverich L.L.P. furnishes no sound
basis or reason to abandon that analytical context, and we eschew it on that ground.

19 Section 316 of FLPMA was amended by section 411(e) of the Act of Feb. 20, 2003,
Pub. L. No. 108-7, 117 Stat. 291, to require the concerned Federal administrative
agency’s consent and approval of any patent corrections that affect the boundaries
of, or jurisdiction over, land it administers. The record suggests that the Forest
Service is not willing to consent to the requested correction. See Aug. 15, 2008,
e-mail message from S. Hansen, Chief Cadastral Surveyor for Arizona, BLM, to V.
Titus, Arizona State Office, BLM (“[t]he USFS would like to start the process to
remove any improvements from public lands,” and deems the matter “a priority”).
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We begin by summarizing the Routsons’ case for a patent error as follows:
Chiantaretto began cultivating Tracts A and B in 1913 and maintained that
cultivation until 1924; by that cultivation he earned the right to have those tracts
conveyed to him; the cultivation of Tracts A and B therefore demonstrates that
Chiantaretto intended to earn more or different land than what he described in his
applications; since he did not describe the two tracts in his applications or submit a
third application and he could have applied for 160 acres, it must be because he
made a mistake in the description, which he could not have avoided in any case
because the original survey probably was fraudulent; thus, he never questioned his
patent because he was unaware of his error; appellants therefore are entitled to have
Chiantaretto’s patent “corrected” to add Tracts A and B to the 40 acres they
purchased from the entryman’s successor in interest. We will examine this chain of
inferences in light of the evidence of record.

As stated, Chiantaretto submitted a homestead entry application (Serial
No. 022216) for 120 acres on April 21, 1913, and an additional homestead entry
application (Serial No. 025689) for 20 acres on September 3, 1914, seeking a total of
140 acres of surveyed land located within the Prescott National Forest. In his “Final
Proof, Testimony of Claimant” (Final Proof), he asserted that he, with his wife, had
established actual residence on the lands on April 20, 1913, erected a house on
May 25, 1913, and resided there continuously since then, with the exception of brief
absences. He described the land sought, by legal subdivisions, exactly as he had in
his two applications, noting that it was “[m]ostly flat mesa land, about half sandy
loam and half adobe,” with a total of from 35 to 60 acres planted and/or harvested
for corn and potatoes each of the years from 1913 through 1916, and averring, in a
handwritten statement, that he presently had “60 acres under cultivation in south
part of homestead.”"" Final Proof at 2. He did not specifically describe where on the
land the cultivated acreage was located. He also reported that he had improvements
consisting of a 22 by 22-foot frame house, a 27-foot deep cement-lined well, a barn
and other outhouses, and “145 acres 3 wire fence.” Id.

Two witnesses (Tony Caratti and John Mensone), who had known the
entryman for about 10 years and had been familiar with the land for about 3 years,
executed identical statements (Final Proof, Testimony of Witness) before the
U.S. Commissioner on June 23, 1916, attesting to the facts asserted in the entryman’s
statement based on their personal knowledge of his activities. Neither witness
provided any information regarding the location of the improvements or the
cultivated acreage on the homestead. By letter dated June 2, 1916, the Forest
Service elected not to protest the entry, describing the same lands that Chiantaretto
had described in his applications. The handwritten descriptions on the reverse side of

"' As initially written, the statement was “60 acres under cultivation in south half of
homestead.” The word “half” was crossed out and “part” was inserted in its stead.
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the Notice of Intention to Make Final Proof dated May 1, 1916, match the land
description the entryman provided and the land description the Forest Service
acknowledged in agreeing not to protest the entry. Following payment of the
purchase price, a Homestead Certificate for 140 acres was issued by the Register on
June 29, 1916, which was followed by issuance of the patent on November 9, 1916.
The lands described in the 1916 patent are exactly the lands described in the
homestead entry applications: the patent does not include any lands not described in
the applications, and it does not exclude any lands that were described in the
application.

Although they acknowledge that the 1871 Foreman survey is “the survey that
the entryman depended on,” as the predicate for their assertion that Chiantaretto was
unable to correctly describe the lands he intended to enter by reference to the public
land survey, they argue Foreman’s survey “existed only as a map on paper and not as
monuments on the land.” NA at 1."* They offer what appears to be a quote from
Blout’s field notes that “‘[i]n the preliminary retracement no original sec. or quarter-
section corners could be found in the entire township.”"? Id. However, an application
for correction of a patent presumes that the lands at issue were correctly surveyed
and/or resurveyed, but because of a mistake of fact regarding the

2" Although the Routsons argue that Foreman’s original survey was fraudulent, NA at
4, the 1871 survey was incorporated into the 1916 patent and, accordingly, it is
immune from challenge, regardless of whether it contains any error:

[O]nce patent has issued, the rights of patentees are fixed and the

government has no power to interfere with these rights, as by a

corrective resurvey. ... [TThe government is bound by the last official

survey accepted prior to its divestment of title. ... It is well settled that

the notes, lines and descriptions in an accepted survey are considered a

part of the Patent. [Emphasis added.]

United States v. Reimann, 504 F.2d 135, 138-40 (10th Cir. 1974); see, e.g., Alice
Alleson, 77 IBLA 106, 108 (1983).

Blout carried out his survey in a manner that protected Chiantaretto’s rights in
the lands patented to him by restoring the corners in accordance with Foreman’s field
notes and survey procedure. Under both surveys, Chiantaretto received the 140 acres
described in his applications and in the patent. The issue in this appeal therefore is
not derived from any perceived failure to protect the patentee’s bona fide right to the
140 acres conveyed to him or from any subsequent revisions in survey nomenclature
or procedure. As will become apparent, the case presented to us is one built entirely
upon supposition and conjecture about the entryman’s intentions in 1913.

* The parties did not provide a complete copy of either Foreman’s or Blout’s field
notes, and those records are not presently available at BLM’s website. The Routsons
did not submit an excerpt containing this statement.
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description contained in the patent document, such lands were either not included in
the patent or excluded from the patent. In any event, the excerpt of Blout’s field notes
submitted to the Board shows that he first resurveyed the exterior boundaries of the
township, which provided the basis for his resurvey of the subdivisional lines. Blout’s
1924 Field Notes, Book 3740 at 4.

As evidence that Foreman’s survey may have been fictitious, in order to provide
the vehicle for establishing an error on Chiantaretto’s part, appellants state that
Foreman incorrectly depicted Humphrey’s Wash as entering the township in sec. 19.
In contrast, Blout’s notes state that the township is drained by several large sand
washes that enter the township from the south and by Humphrey’s Wash (now known
as Williamson Valley Wash), which enters the township on the west boundary of sec.
6. NA at 1, citing Blout’s 1924 Field Notes, Book 3740 at 217, paragraph 2."* They
state that the west quarter-section corner of sec. 6 actually falls in Humphrey’s Wash,
again citing Blout’s field notes, in which he stated that monumentation of the position
was not practicable because of flooding in the wash. Blout’s plat confirms this and
records a witness corner to the position of the quarter-section corner. Citing the field
notes for T. 15 N., Rs. 2 and 3 W., and T. 16 N., Rs. 1-4 W., which are also not in the
record, the Routsons note that Foreman failed to mention that the corner was in the
wash. NA at 1-2. From this circumstance, they conclude that if Foreman had actually
surveyed the township, “he would have noted the corner falling in the wash and
would have witnessed the corner with an offset. In addition, his map would have
been correct and at least some of his monuments would have survived.” NA at 2. The
Routsons maintain that the “lack of a complete survey” was “common knowledge” in
the GLO, which was why a resurvey was needed. NA at 2.

We cannot agree with the inferences appellants draw from these circumstances.
Nothing in the record before us clearly establishes that Foreman did not actually
survey the exterior boundaries of the township and run the section lines and set
monuments at section and quarter-section corners. Foreman’s failure to note that the
west quarter-section corner of sec. 6 actually falls in Humphrey’s Wash may constitute
an error or defect in the execution of his survey, but it does not demonstrate that the
survey was fictitious or fraudulent. Appellants’ comment on the depiction of
Humphrey’s Wash on Foreman’s plat is similarly unavailing. As shown on Foreman’s
plat, Humphrey’s Wash flows in roughly a “U” shape in the north half of the township,
with some fairly significant branches on the west side of the township that extend into
the southwest quadrant. Contrary to the Routsons’ arguments, the west terminus of
the “U” is indeed the west boundary of sec. 6, T. 16 N., R. 4 W. Horse Wash is shown
as one of the larger southern branches of Humphrey’s Wash, and Horse Wash and its
branches do enter the township through sec. 19, just as Foreman’s plat depicted them.
Nor does the fact that a dependent

' This page from Blout’s field notes is not in the record.
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resurvey was undertaken confirm appellants’ assertion that the patent contains a
correctable error in the patent’s land description: resurveys are performed to assess,
restore, and maintain the conditions of the original surveys in harmony with the
original records thereof. Notably, nothing in the record or provided on appeal
suggests that Blout concluded or suspected that Foreman’s survey was fraudulent or
fictitious when he dependently resurveyed the subdivisional lines of the township, see
n. 12, and, as appellants acknowledge, Blout’s dependent resurvey “did accurately
mark the earned tract on his map.” NA at 3.

The Routsons next suggest that Chiantaretto was unable to describe the land he
sought, alleging that Blout destroyed the “only survey marker that was available to the
entryman for description of his homestead.” NA at 2. They apparently mean to
suggest that without this corner, the entryman was unable to describe the lands he
intended to enter, which would have included Tracts A and B. Appellants conclude
that “[w]ith Foreman’s survey missing, probably fraudulent, and Blout destroying the
only corner available to the entryman, the fences and culture of the entry were the
only means to define the entry.” (Original emphasis deleted.)’® The Routsons quote
in part 43 U.S.C. § 770 (2006), which confers discretion on the Secretary to authorize,
by regulation, departures from the system of rectangular surveys “whenever it is not
feasible or economical to extend the rectangular surveys in the regular manner or
whenever such departure would promote the beneficial use of lands,” presumably to
address the irregular shape of the tracts they seek. NA at 2.

Blout’s plat, like Foreman’s plat, reflected the rectangular public land survey
system, and therefore 43 U.S.C. § 770 (2006) is by its terms inapplicable. The tracts
appellants seek are not bounded by the north-south or east-west lines depicted in the
1871 and 1924 survey plats. Tract A is highly irregular in shape, consisting of arcs
and several angles, and it basically surrounds the northern boundaries of
Chiantaretto’s entries ashe described them in his applications and as described in the
patent to embrace the Routsons’ irrigation system. Tract B is a triangle-shaped tract,
the hypotenuse of which coincides with the southern boundary of the original entries
as Chiantaretto described them, to embrace that portion of their irrigation system.
That the two tracts are so shaped strongly argues against an error in the description of
the lands claimed, because Chiantaretto was required to describe the claimed lands in
a manner that conformed to the public land survey system, and he did so.

See 43 U.S.C. § 161 (1970); 43 C.F.R. §§ 101.6, 166.1, 166.3, and 170.8 (1940).

There is no evidence that the entryman intended to, and did, enter either of the
two tracts of land now sought by the Routsons when he submitted his final proof

> The problem with this argument is that if the corner survey marker was in its
original position until 1924 when Blout purportedly destroyed it, then it was available
to Chiantaretto when he described the lands he sought to homestead.
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in 1916, or that he even actually cultivated the two tracts. To the contrary,
Chiantaretto and his witnesses averred only that his cultivation was in the “south part”
of the land he claimed, which, on the face of it, would seem to exclude Tract A. To
the extent that the better land in the township was associated with sandy washes,
Blout’s plat shows Chiantaretto’s homestead generally embraced such a wash in a
stair-step fashion. More fundamentally, a review of the surveyors’ field notes appears
to dispense with the suggestions that Tracts A and B are lands Chiantaretto intended
to, and did, enter and cultivate to earn his homestead patent, or that the cultivated
field depicted on Blout’s plat confirms his cultivation and intentions in 1913.

Foreman’s field notes state that heading north on the line between secs. 27 and
28, at 40 chains he set the quarter-section corner. At 70 chains he entered a cornfield
bearing northeast and southwest. After setting the corner common to secs. 21, 22, 27,
and 28, he then headed east on the line between secs. 22 and 27 (i.e., along the
southern boundary of the Chiantaretto homestead). At 20 chains, the point of the
quarter-quarter-section corner that establishes the westernmost boundary line of the
Chiantaretto patent, Foreman left the cornfield. Continuing east, at 58 chains he
entered another cornfield bearing north and south. He did not indicate the size of the
cornfield or whether he had drawn it to scale on his plat. Foreman Field Notes, Book
1049 at 25-26.

By comparison, Blout, on his plat, depicted a cultivated area apparently
overlying the quarter-quarter-section corner at 20 chains on the line between secs. 22
and 27, but bearing northwest and southeast, the opposite bearing of the field
Foreman recorded. He provided no information regarding the size of the cornfield or
indication it is drawn to scale. Of far greater importance is the fact that he did not
record any calls to this cultivated area or to any cornfield in the vicinity of the corner
common to secs. 21, 22, 27, and 28 or Tract A and/or B. He moved east to set the
quarter-section corner on the line between secs. 22 and 27 at 39.91 chains.
Continuing eastward, at 47.83 chains he encountered a wire fence bearing northeast
and southwest and entered a “level cultivated field” also bearing northeast and
southwest, apparently within the described lands of the homestead. Blout crossed a
dry sand wash at 50.54 chains. He arrived at a second wire fence bearing northwest
and southeast at 53.34 chains and there entered a cornfield, also apparently within
the boundaries of the homestead and, like the second fence, bearing northwest and
southeast. He left the northwest-southeast bearing wire fence and “cultivated land” at
59.14 chains. Blout Field Notes, Book 3740 at 49.

Thus, the cornfield purportedly embraced by Tracts A and B noted by Foreman
in 1871 was on National Forest lands, was aligned on a northeast-southwest bearing,
and was outside the boundaries of what would later become the patented entry. The
cultivated area drawn on Blout’s plat in 1924 lies on the opposite bearing, to the
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northwest and southeast, and apart from the sketch shown on his plat, is not
documented or otherwise supported in his field note record.

As shown by their field notes, both surveyors recorded the existence of
cultivation near the approximate center of the middle block of the patented lands, at
the quarter-quarter-section corner along the line between secs. 22 and 27. They
placed that area of cultivation in the south part of the homestead, and inside its
southern boundary, but aligned differently: Foreman recorded calls to one north-
south bearing cornfield, and Blout recorded calls to two fenced, cultivated fields, one
lying in a northeast-southwest direction, the other bearing northwest-southeast.
Manifestly, even without the necessary field note record to establish position and
bearing, the cultivated field depicted on Blout’s plat is not the same cultivated field
shown on Foreman’s plat that appellants now seek as Tracts A and B.

What is certain is that the patented lands included Chiantaretto’s house, well,
barn and outbuildings, and lands he had had under cultivation during the life of the
entry. Compare with Ramona Lawson, 159 IBLA at 191-97; Mary D. Hancock,

150 IBLA at 348-49, 352 (“[A]n entryman would not complete his legally-required
improvements on lands and then apply for other lands”); Mantle Ranch Corp., 47 IBLA
at 19-20, 32-34, 87 1.D. at 144, 151-52. He could have applied for additional acreage
under the homestead laws and did not, and neither he nor his heirs ever challenged or
questioned the correctness of the description of his patented lands.

Appellants nonetheless contend Blout destroyed the only survey marker that
would have been available when Chiantaretto marked the boundaries of his entry to
support the claimed error in the land description. They seemingly assume that the
survey marker monuments a true corner of the original 1871 survey, but fail to relate
that survey marker to the record of the Foreman survey. Appellants do not establish
the date it might have been placed, by whom, or for what purpose, and do not show
or suggest why it was error to destroy it, if indeed it was discovered and destroyed by
Blout. Without that information, there is no foundation whatever for any assertions
purporting to confirm an error in the land description or that Chiantaretto intended to
include Tracts A and B in that description in 1913.

Presumably referring to the fence that surrounds Tracts A and B as shown on
Hopps’ private survey plat, we are asked to conclude that “the fence and culture of the
entry were the only means to define the entry,” and that those same fence lines still
stand today, more than 90 years later. NA at 2. The survey record before us discloses
only the fences recorded by Blout in 1924, and the locations and bearings of those
fences and the cultivated fields with which they are associated are not consistent with
the argument asserted by appellants or the position of the fence surrounding the two
tracts. In any event, it is well established that it must be shown
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that fences were intended to define the lines of a public-land survey in order to justify
accepting them as such. See William D. Brown, 137 IBLA 27, 31 (1996); James O.
Steambarge, 116 IBLA 185, 192-93 (1990); Crow Indian Agency, 78 IBLA 7, 11 (1983);
Alfred Steinhauer, 1 IBLA 167, 171-72 (1970). Here, the record is devoid of any
evidence that the fences were erected in reliance on evidence of the original survey,
and that they thus reflect the lines of the survey. Tracy V. Rylee, 174 IBLA 239,
250-51 (2008) (citing Longview Fibre Co., 135 IBLA 170, 183-84 (1996)).

In response to that part of BLM’s decision observing that appellants’ situation is
a result of their failure to survey the land they purchased, the Routsons state that
surveyors with the SCS in 1964 prepared a soil and capability map and conservation
plan map in 1985 for Chiantaretto’s son “showing the lands earned, just as Blout’s
map did.” NA at 3. Nothing submitted on appeal indicates that SCS surveyed any of
the lines of sec. 22 in connection with their activities. Moreover, neither map depicts
any survey lines, and while those maps do indeed show cultivation outside the
patented land, and may even depict the cultivated areas shown on Foreman’s and
Blout’s official plats, we do not agree that they illustrate or confirm that Chiantaretto
or the United States erred in describing the land sought for homestead entry in 1913
and patented in 1916. The maps show only that irrigation improvements were
installed on Forest Service lands outside the patent, and outside the W2SW4SEV4
and SY2SEY4SWV4 sec. 22 that the Routsons purchased.

[3] The evidence may be summed up as follows. In 1871, Foreman recorded a
cornfield aligned on a northeast-southwest bearing, in the vicinity of Tract B and
perhaps in the vicinity of Tract A, but outside the SY2SEV4SW'4 sec. 22 l