Editor's Note: Reconsideration denied by Order dated January 15, 2002.

KENTUCKY RESOLRCES GOUNA L, INC
NATI ONAL WLDOLI FE FECERATI QN

| BLA 95-545 Deci ded Septenber 28, 2001

Appeal fromthe decision of the Assistant Drector, FHeld perations,
Gfice of Surface Mning Reclanation and Enforcenent, affirmng a determnation
of the Lexington Held Gfice of no control under 30 CFR 773. 5.

Reversed, federal inspection ordered.

1. Surface Mning Gontrol and Recl amati on Act of 1977: Applicant
Molator System Generally

Wien a lessor that owns or controls coal requires a

| essee to submt the | essee’'s mning plan for approval
or disapproval, the lessor has the authority to
deternine the nanner in which the | essee conducts the
surface coal mning operation and i s presuned to
control the | essee under the definitionin 30 R
773.5(b) (6).

APPEARANCES Wilton D Morris, Jr., EBEsg., harlottesville, Mrginia, and Thonas
J. Ftzgerald, Esg., Frankfort, Kentucky, for petitioners; J. Nklas Holt, Gfice
of the Solicitor, Knhoxville, Tennessee, for the Ofice of Surface Mning

Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDGE | RVN

The Kentucky Resources Gouncil, Inc., and the National WIdlife Federation
(petitioners) have appeal ed the July 20, 1994, decision of the Assistant
Orector, Held perations, Gfice of Surface Mning (C8V), denying the relief
they requested on review of the deterninati on of CGBMs Lexington Feld Gfice
Drector that the Kentucky Departnent for Surface Mning Recl anati on and
Enf orcenent took appropriate action in response to a ten-day-notice fromC8V
M sent the ten-day-notice based on allegations in petitioners' citizen's
conpl aint that Beth-Energy Qorporation controlled Darlene Gllins Quality Coal
Gonpany (Darl ene), whose operations under Kentucky permit nuniber 867-5029 were
responsi bl e for several uncorrected surface mning violations. The Kentucky
departnent had concl uded that Beth-Energy did not control Darlene and the
Lexington Feld Gfice Orector concurred.

Several devel opnents concerning CBMs rul es defini ng ownership or control,
30 R 773.5(a) (3) and 773.5(b) (6) (2000), caused the parties to postpone briefing
the i ssues on appeal. Those included our decision in
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Janes Sour, Inc. v. CGBV 133 I1BLA 123, 102 |.D 32 (1995), the decision of the
Drector of the fice of Hearings and Appeal s (GHA) on review of that decision,
Janes Sour, Inc. v. GBM 12 GHA 133 (1996), and the issuance of Solicitor's

(pi ni on M 36986, approved by Secretary Babbitt on Decenber 5, 1996, which stated
that the reasoning in this Board's and the GHA DOrector's decisions in Sour
shoul d not be followed in future applications of CGBMs rules. 1/ Because we are
bound by the Solicitor's Qpinion, as approved by the Secretary, see 209 CM
3.2A(11), we reviewthe CBMAssistant Drector's July 20, 1994, decision in
accordance wth the analysis in that Qpinion.

BMs Lexington FHeld Gfice Orector determned that al though Bet h- Ener gy
owned the coal that was being nined by Darl ene under a 1984 | ease when the
violations occurred, the presunption of control under 30 GFR 773.5(b)(6) had been
rebutted. 2/ The lease did not contain | anguage requiring Darlene to sell the
coal it mned to Beth-Energy or giving Beth-Energy the right to receive the coal,
the Held Gfice Drector observed. A though he acknow edged that the | ease
cont ai ned | anguage
that Beth-Energy had the right to approve Darlene's nmining plan, he stated that
"[t]his language is generally the type used by a |l essor to insure that the | essee
mnes al |l narketabl e coal rather than control | ing day-to-day operations and
reclanation.” Record at 19. He noted that if Beth-Energy objected to Darlene's
plan, the | ease provided that Darl ene could conti nue mining while the di spute was
being arbitrated. "This does not establish an ability to control the nanner in
whi ch the permittee conducts surface coal mining and recl anati on operations," the
Field Gfice Drector concluded. |1d.

Petitioners sought informal reviewof the FHeld dfice Drector's deci sion
by the Drector of CBMunder 30 CFR 842.15. The 1984 | ease, they argued,
confirned that Beth-Energy had "the authority directly or indirectly to deternine
the manner in which [Darlene Gl lins] conducts surface

1/ Departnental regul ation 30 GR 773.5(b)(6) was carried forward in the
Departnent's interimfinal rule, published in April 1997 foll owi ng the deci si on
in National Mning Association v. US Departnent of the Interior, 105 F. 3d 691
(DC dr. 1997). 62 FR 19451, 19458 (April 21, 1997). The validity of that
provi sion was not chal lenged in National Mning Association v. US Departnent of
the Interior, 177 F.3d 1, 6 n.6 (DC dr. 1999).

2/ The 1984 contract was actual |y between Bethl ehem S eel orporation, the
parent of Beth-Energy, and Magnum Qual ity Goal Gonpany, Inc., which, according to
Bet hl ehem was a fictitious nane for Darlene. Record at 39. Petitioners argue
that Darl ene was operating under a 1970 | ease, as assigned and anended, and urge
us to reverse CBMs reliance on the 1984 | ease on procedural and evidentiary
grounds. (SCRat 13-15.) However, they al so contend that both | eases establish
that "Beth-Energy and its affiliates had the capacity to control the | essee' s
operations.”" (SCRat 15.) Regardl ess of the history of the earlier lease, it is
clear that in 1993, when petitioners filed their citizen' s conplaint, the 1984

| ease was in place, and Darlene has not chall enged CBMs conclusion that it was
operating under that |lease at the relevant tine. For the sake of sinplicity and
clarity, we refer to Beth-Energy and Darl ene as the parties throughout our

di scussi on because the different parties do not nake a difference in the anal ysis
of the issue of control.
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coal nmining operations." |d. at 13. Paragraph 8 required Darlene to submt its
nmning plan to Beth-Energy for approval or disapproval and did not limt Beth-
Energy' s reasons for disapproving. It also allowed Beth-Energy to enter

Darlene' s operations to inspect, to ascertain the condition of the nines, the

net hods practiced, and the anount of coal mned, and to carry out any ot her
activity pertinent to admnistration of the | ease. Paragraph 10 required Darl ene
to notify Beth-Energy of areas it believed could not be mned and required
arbitration if Beth-Energy disagreed. Paragraph 18 required Darl ene's conpl i ance
with all applicable |aws governing mning and paragraph 14 gave Bet h- Ener gy
authority to declare the lease forfeited if Darlene was determined in default of
this requirenent. "(ontrary to [the Lexington Feld Gfice Drector's]

concl usion," petitioners argued, "the provisions of the | ease described above
confer on [Beth- Energy] the authority to deternine the nanner in which Darl ene
Qllins mned coal. * * * Wile the notive for exercise of control is irrelevant
under 30 R 773.5, [the Lexington FHeld Gfice Drector's] characterization of
[Beth-Energy' s] nmotives in this case as purely production-oriented is sinply not
supported by the | anguage of the lease.” 1d. at 14.

The CBM Assistant Drector's July 20, 1994, decision "ratified, confirned,
and adopted" the Lexington FHeld Ofice Orector's deci sion and stated:
"Hnally, the conplainants rely upon certain provisions of the mneral |ease as
establishing control within the neaning of 30 R 773[.5](a)(3). However, those
provisions are equal |y consistent wth, if not nore persuasive of, the viewthat
[ Bet h-Energy] nerely sought to protect its economic interests. A nineral owner
is not required to abandon taking reasonabl e neasures to guarantee that its
ninabl e and nerchantabl e coal is being renoved and that it is receiving proper
royalty paynents.” 1d. at 3-4.

n appeal to us, petitioners argue that the CBMAssistant Director's
decision is inconsistent wth the principle C established in S& MGal (. v.
GaM, 79 IBLA350, 91 1.D 159 (1984), explained in the preanble to CBVIs rul es,
and re-affirnmed in the Solicitor's (Qpinion Cthat it is the authority to directly
or indirectly determne the manner in which a surface coal nining operation is
conduct ed that governs whether there is an ownership or control rel ationship.
They argue that the contracts invol ved in this case gave Bet h- Energy that
aut hority.

Athough the Solicitor's pinion states that it is to govern all decisions
by C8V] I1BLA and other Departnental decisionmakers in the future (Solicitor's
uinion at 15-16), CBMs answer ignores that (pinion. CBMstates that Beth-
Energy "did not exert or retain sufficient control over [Darlene] to be held
responsi bl e under the regul ations for violations and unpai d debts" and that Beth-
Energy "produced adequat e evi dence denonstrating its legitinate purposes for the
contract provisions allowng for approval and inspection." Answer at 8, 14. M
suggests we should affirmits July 20, 1994, denial of federal inspection and
enforcenent of petitioners' citizen's conplaint. 1d.

[1] The Solicitor's (pinion states that the presunption of control that
arises under 30 CFR 773.5(b)(6) fromowning or controlling the coal
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to be mned and having the ability to control the conduct of mining operations
cannot be rebutted by show ng there were "l egitinmate purposes” for the el enents
of arelationship that establish the presunption of control. Solicitor's
Quinion at 24. The (pinion quotes fromthe preanble to GBMs rules: "To the
extent that a coal conpany controls or can exercise control over a contract
operator it should be hel d responsi bl e for any outstandi ng violati ons of the Act
which it could have prevented or corrected.” 1d. at 22-23, quoting 53 FR 38877
(CGt. 3, 1988). "[dnce CBMproves facts which support a presunptive ownership
or control link under section 773.5(b), an applicant nust showthat it 'does not
infact have the authority directly or indirectly to deternine the nanner in
which the rel evant surface coal mning operation is conducted.” 30 OFR
773.5(b)." 1d. at 24. (The pinion states that an "applicant" refers to a
"presunptive controller.” 1d. at 13.)

It is not disputed that Beth-Energy owned the coal that Darl ene nmined under
the 1984 | ease, so the first element of the presunption in 30 GFR 773.5(b)(6) is
established. The question is whether the provisions of the | ease gave Bet h-
Energy authority, directly or indirectly, to determne the manner in which
Carl ene conducted the mning operation. Ve need go no further than the initial
provi sions of paragraph 8 of that |ease to find such authority. That paragraph
reads in part: "Before the conmencenent of any nining operations pursuant to
this | ease, Lessee shall provide to Lessor a copy of its mning plan, as
submtted to the appropriate departnent of the Cormonweal th of Kentucky. Wthin
thirty (30) days after receiving said copy of such mning plan, Lessor shall
ei ther approve or disapprove said mning plan, and if Lessor shall nake no
objections to said mning plan within said thirty (30) days, it shall be
consi dered approved by Lessor." Record at 75-76. In our view the authority to
approve or disapprove a mning plan constitutes the authority to control the
conduct of a mining operation. V¢ observe that "[e]xtensive involvenent in the
formul ation of plans has obvi ous negligence ramfications and creates potential
liability under the Federal Mne Safetoy & Health Act and environmental laws." 4
American Law of Mning 132.05[6][a] (2™ ed., 2000). V¢ believe the authority to
approve or disapprove a pl an exceeds extensive invol venent in the fornul ation of
a plan and is presunptive evidence of control.

Therefore, in accordance with the authority del egated to the Interior Board
of Land Appeals, 43 R 4.1, the CBMAssistant Drector's July 20, 1994, decision
is reversed and this matter is remanded to CBMfor a federal inspection and
appropri ate enforcenent acti on.

WIT A Trwn
Adnini strative Judge

| concur:

T. Bitt Price
Admini strative Judge
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