Editor’s Note: Reconsideration granted; decision vacated and decision appealed
from affirmed by 159 IBLA 142 (May 27, 2003)

| BLA 98- 235 Deci ded Septenber 21, 2000

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, rejecting mll site patent application and cancelling first
hal f mneral entry final certificate. CACA 28542.

Vacat ed and renmanded.

1 MII Stes: Dependent--MIIl Stes: Patents--Mning
dains: MII Stes

A statutory noratoriumon the processing of
applications for patent for a mll site clam

i nposed by section 314 of the Departnent of the
Interior and Rel ated Agencies Appropriations Act of
1998, Pub. L. No. 105-83, 111 Sat. 1543, 1591
(1997), precludes BLMfromadj udi cati ng a mneral
patent application for a dependent mll site claim
for the duration of the noratorium Accordingly, a
decision rejecting a mll| site patent application
w il be vacated and the case renanded to BLM
pending lifting of the noratorium

APPEARANCES Jean S Kotz, Esq., Pacerville, Gilifornia, for appellants.
PN ON BY ADM N STRATI VE JUDGE GRANT

Uf T. and Mona A Tei gen have appeal ed froma decision of the
Gilifornia Sate Gfice, Bureau of Land Managenent (BLMV, dated March 3,
1998, rejecting their mneral patent application, CACA28542, for the FAne
ViewNo. 1 Quartz Lode MII Ste claim CAMG242999. The BLMdeci sion al so
cancel led the First Half Mneral Entry Fnal Certificate, which had been
i ssued by the Secretary of the Interior on January 5, 1995.

The BLMdeci sion was based on a finding that the Tei gens had not
conplied wth the applicabl e provision of the General Mning Law of 1872
for mll site clains:

The patenting of nonmneral lands for * * * mllsites is
authorized by 30 US C 8§ 42(a) (19[94]), which provides for
two classes of mllsites. The first class is a dependent
ml1site which nust be used or occupied by the proprietor of a
lode mning claimfor mning or mlling purposes. Therefore,
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a dependent mllsite, such as the one at issue here, nay only
be patented if the mning claimto which it is appurtenant is
either already patented or a patent is granted si mul taneously
wth the mllsite patent. The second class i s an i ndependent
mllsite which nust have a quartz mll| or reduction works on
the | and.

(Decision at 1.) The BLMdecision noted that, at a neeting between U f
Teigen and a BLM mini ng engi neer on Novenber 18, 1997, "it was affirned"
that the subject mll site claimwas not supported by a quartz mll or
reducti on works and was not dependent on any | ode mning clai mwhi ch had
been patented or filed for patent in conjunction wth the mll site claim
Id. Further, BLMidentified two lode mning clains, Pine MewNos. 1 and 2
Quartz Lode clains, CAMG 37464 and CAMG 37467, as clains which the

appel lants had i ndi cated woul d be the source of ore which woul d be
processed at the proposed mll on the mll site claim but noted that both
clains were "unpatented.” [d. |In these circunstances, BLMrejected the
Teigens' mll| site patent application and cancelled their Frst Half
Mneral Entry Fnal Certificate.

In their statenent of reasons (SCR for appeal, the Teigens initially
contend that BLMerred in identifying the | ode mning clai ng on which the
mll site is dependent. Appellants note that BLMhas been i nforned t hat
the l unbus Extensi on and Shanmock (CAMG 37465 and CAMG 38405), not the
Fne MewNos. 1 and 2 Quartz Lode, clains are the | ode mning clains on
which the mll site claimis dependent. (SCRat 2-4.) Recognizing that a
(ongressi onal norat ori umprecl udes the patenting of their mll site claim
appel lants seek to have their mll site patent application held in a
pending status. They represent that they had attenpted to submt m neral
patent applications for the two lode mning clains on Gtober 3, 1994, and
agai n on Novenber 14, 1995, but had been precl uded fromdoi ng so due to a
noratori umon such filings, and that they intend to resubmt the
applications "as soon as possible" after the noratoriumis lifted. (SCR at
5-6.) Appellants assert that, but for the noratorium it is "highly
likely" that the patents for the | ode mning clains woul d have al ready been
issued by the tine BLMadj udicated their ml| site patent application in
its Mrch 1998 decision. 1d. at 5. Sncethe filing of the mning cla m
pat ent applications had been precl uded by the noratorium appel |l ants assert
that, rather than rejecting the mll site patent application in March 1998,
BLM shoul d have del ayed processing it "until such tine as it can be
processed sinul taneously wth the [mning clain} patent applications.” 1d.
at 6.

Satutory authority governing mll site | ocation provides that, where
"nonmneral |land not contiguous to the vein or lode is used or occupied by
the proprietor of such vein or lode for mning or mlling purposes, such
nonadj acent surface ground nay be enbraced and i ncl uded in an application
for a patent for such vein or lode, and the sane nay be patented
therewth." 30 USC §42(a) (1994). This is conmonly referred to as a
dependent or associated mll site, and requires that a patent for the
associ ated | ode mning claim which contains the vein or | ode that supports
use or occupancy of the mll site, has already been issued or wll be
i ssued sinmultaneously with the patent for the mll site. 43 CE R
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88 3844.1, 3864.1-1(b); Fne Valley Builders, Inc., 103 | BLA 384, 387-89
(1988); Lhion Phosphate ., 43 L.D 548, 550-51 (1915); Eclipse MIl Ste,
22 L.D 496, 499 (1896).

n July 31, 1991, appellants filed their mneral patent application
seeking title to 5 acres of public | and, enconpassed by the Fine ViewNo. 1
Quartz Lode MIl Steclaim Wile it appears that appel |l ants hol d several
mning clains in the i mediate vicinity which woul d be served by the ml|
site, the record supports appel l ants' assertion on appeal that the ml|l
site claimis dependent upon, or associated wth, the Gol unbus Extension
lode mning claim In their Gtober 10, 1992, letter responding to an
inquiry by BLM appellants specifically stated, referring to the mll site
claam "The Mning Qaimthat [we] have designated for the support of the
mllsiteis: CAMC 37465, ol unbus Extension.” (Attachnent No. 2 to SR at
1.) Regardl ess, appellants concede that patent has not issued for the
associ ated mni ng cl ai mbecause of the noratorium Wile the | ack of
patent for the mning claimwould ordinarily justify BLMrejection of the
mll site patent application as noted above, this case involving the
noratori umrai ses a uni que situation.

Appel I ants have provi ded evi dence that they had sought to obtain a
patent for the Gol unbus Extension |ode mning cla min conjunction wth
their mll siteclaim Ve note that BLMdoes not dispute their assertion
that they prepared a 1993 mneral survey (No. 7002, which was accepted by
BLMon June 23, 1994) and a certificate of title, dated Septenber 20, 1994,
for the claim and that appellants later submtted a mneral patent
application for the claimto the BLMSate fice on Gctober 3, 1994. (SR
at 5.) Nor does BLMchal | enge appel | ants' further assertion that the
application was "not accepted [for filing] due to the [one-year] noratorium
on processing mneral patent applications effective Gctober 1, 1994," or
that, "[b]ecause the noratori umwas to end on Septeniber 30, 1995,
appel lants attenpted to re-file their application[] on Novenber 14, 1995, "
but were precluded fromdoi ng so because the noratori umhad been conti nued.
| d.

[1] The noratoriumto which appel lants refer was first enacted by
ongress w th passage, on Septenber 30, 1994, of section 112 of the
Departnent of the Interior and Rel ated Agencies Appropriations Act of 1995,
Pub. L. No. 103-332, 108 Sat. 2499, 2519 (1994), which precl uded the
expenditure of funds to accept or process applications for patent for
mning or mll siteclains. It was in effect for the 1995 fiscal year,
fromQtober 1, 1994, to Septenber 30, 1995. Subsequent |egislation has
extended the noratori umthrough every succeedi ng fiscal year, including
fiscal 1998, in which the BLMdeci si on issued, and subsequent fiscal years.
See Pub. L. No. 105-83, § 314, 111 Sat. 1591 (fiscal 1998); Pub. L. No.
105-277, § 312, 112 Sat. 2681-287 (fiscal 1999); Pub. L. No. 106-113, §
312, 113 Sat. 1501A-191 (fiscal 2000); Jesse R llins, 146 | BLA 56, 58
n.5 (1998). Appellants acknow edge that the consequence of the noratorium
was to preclude the patenting of their "true supporting [|ode mning]
clainm] * * * so long as the noratoriumexists,"” especially since BLMwas
not entitled to even accept, for filing purposes, their
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patent application for the Gl unbus Extension | ode mning cla mduring the
period of the noratorium (SORat 6; see G [onal d Massey, 142 | BLA 243,
245-46 (1998).)

Appel l ants request us to renand the mneral patent application to BLM
for adjudication at such tine as BLMs authority to adj udi cate the patent
application for the associated mning claimis restored. They assert that
until that occurs, adjudication of the associated mll| site patent
application is premature. There is a nore conpel |ing reason, however, for
vacating the BLMdecision in this case. The noratorium which was in
effect at the tine of BLMs March 1998 deci sion, by virtue of enactnent of
section 314(a) of the Departnent of the Interior and Rel ated Agenci es
Appropriations Act of 1998, Pub. L. No. 105-83, 111 Stat. 1543, 1591
(1997), also precluded BLMfrom"process[ing]" patent applications for any
mll site claam Thus the statutory noratoriumextends to the adjudication
of mll site patent applications as well as mning cla mpatent
applications. Due to the statutory restrictions inposed in the rel evant
appropriations statute, BLMwas precl uded fromadj udi cating the ml| site
patent application at issue. Jesse R llins, 146 IBLA at 61. 1
Accordingly, the decision appeal ed fromis vacated and the case is renanded
pending lifting of the statutory noratorium

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis vacated and the case i s renanded.

C Randall Gant, Jr.
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge

1/ W recogni ze that excepted fromthe noratoriumwere mll site patent
applications filed on or before Sept. 30, 1994, where the Secretary
determnes that "all requirenents” of 30 US C § 42 (1994) were fully
satisfied by that date. 111 Sat. 1591 (1997). The patent application at
issue here did not fall wthin the exception, since BLMdetermned, as
noted above, that appellants had, as of March 1998, failed to satisfy all
of the requirenents of 30 US C § 42 (1994), specifically the requirenent
that it be patented wth an associated | ode mning claim and there is no
evi dence that there was conpliance by Sept. 30, 1994, or at any tine prior
to BLMs March 1998 adj udi cati on.
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