INTERIOR BOARD OF INDIAN APPEALS
Estate of Aaron L. Rencountre

52 IBIA 257 (11/22/2010)



United States Department of the Interior

OFFICE OF HEARINGS AND APPEALS
INTERIOR BOARD OF INDIAN APPEALS
801 NORTH QUINCY STREET
SUITE 300
ARLINGTON, VA 22203

ESTATE OF AARON L.
RENCOUNTRE

Order Docketing and Dismissing Appeal

Docket No. IBIA 11-029

— — — — ~—

November 22, 2010

On October 29, 2010, the Board of Indian Appeals (Board) received “Petition for
Reopening” (Petition) in the estate of Aaron L. Rencountre (Decedent), deceased Crow
Creek Sioux Indian, Probate No. PO00080350IP." The Petition was submitted by the
Superintendent of the Crow Creek Agency, Bureau of Indian Affairs (Superintendent) to
the field office of the Department of the Interior’s (Department) Probate Hearings Division
in Rapid City, South Dakota (PHD-RC). PHD-RC then transmitted it to the Board for
consideration as a possible appeal because the subject of the Petition is a September 27,
2010, Order Granting Reopening (Order Granting Reopening) in Decedent’s estate issued
by Indian Probate Judge (IP]) Ange Aunko Hamilton, and PHD-RC believed the Petition
was sent to that office in error. We docket but dismiss the Petition as an appeal because the
IP)’s Order Granting Reopening was accompanied by correct appeal instructions and the
Superintendent’s Petition, construed as an appeal, was not filed with the Board within the
30-day time period allowed for an appeal. Therefore, we lack jurisdiction.

Under the Department’s probate regulations, 43 C.F.R. § 4.321(a), an appeal from
a probate judge’s decision must be filed with the Board within 30 days after the date on
which the decision was mailed with accurate appeal instructions. An appeal that is not filed
within the 30-day deadline will be dismissed. Id. The date of filing an appeal with the
Board is the date on which an appellant mails the appeal to the Board (i.e., sends it to the
Board by U.S. mail) or the date of personal delivery (i.e., if delivered by other means).
43 C.E.R. § 4.310(a)(1); Estate of John Kenneth Flood, 51 1BIA 225, 225-26 (2010); Estate
of Barbara A. (Eteyan) Green, 51 IBIA 27, 28 (2009).

In the present case, the IPJ provided accurate appeal instructions for the Order
Granting Reopening. The Superintendent sent the Petition to PHD-RC, which transmitted

' The subject of the Petition is the disposition of Decedent’s property on the Sisseton-
Wahpeton Oyate Reservation.
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it to the Board. The Board received the Petition after the 30-day time period for filing an
appeal had expired. It is well-established that an appellant who fails to follow accurate
appeal instructions bears the risk that the appeal will be untimely. See Estate of Green,

51 IBIA at 28, and cases cited therein. Therefore, as an appeal, the Petition is untimely and
must be dismissed.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 C.F.R. § 4.1, the Board dockets but dismisses the appeal for
lack of jurisdiction.

I concur:
// original signed // original signed
Steven K. Linscheid Debora G. Luther
Chiet Administrative Judge Administrative Judge
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