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On May 20, 2010, the Board of Indian Appeals (Board) dismissed as untimely an

appeal by Robert Mize (Appellant), from a March 10, 2010, decision by the Northwest

Regional Director, Bureau of Indian Affairs (Regional Director).  51 IBIA 262.  Our

decision was based on the Board’s May 14, 2010, receipt of Appellant’s appeal, which had

been forwarded to the Board by the Regional Director.  As we explained, the 30-day period

for appealing the Regional Director’s decision lapsed on April 15, 2010.  Id. at 263.  We

now grant reconsideration sua sponte, and vacate our May 20 Decision because the Board

recently received Appellant’s original notice of appeal, which was timely filed but severely

delayed in the Postal Service mailstream.  We therefore reinstate Appellant’s appeal. 

As we noted in our May 20 decision, the only copy of Appellant’s notice of appeal

that had been received by the Board at that time was a copy forwarded to the Board by the

Regional Director, which was not received until May 14, 2010, 29 days after the time to

appeal had expired.  Id.  On June 4, 2010, the Board received an original notice of appeal

from Appellant in an envelope sent by certified mail (7006 3450 0001 2158 7232),

addressed to the Board at its correct address and bearing a postmark of April 15, 2010. 

According to the Postal Service’s online tracking service for certified mail (see

www.usps.gov), the Postal Service in Appellant’s town accepted item 7006 3450 0001

2158 7232 for delivery on April 15, 2010, and attempted to deliver the item to the Board

on Saturday, April 17, 2010.   The online tracking service does not reflect any further1

attempts to deliver the item to the Board until June 4, 2010, when the item was delivered. 
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  Pursuant to 43 C.F.R. § 4.315(a), the Board has authority — for 30 days after

issuing a decision — to reconsider its decision.  Reconsideration will be granted only in

extraordinary circumstances.  43 C.F.R. § 4.315(a).

As we explained in our May 20 decision, Appellant had until April 15, 2010, to file

his appeal with the Board.  It is readily evident now that Appellant did, in fact, file his

appeal on April 15, 2010, when he deposited it into the Postal Service mailstream on that

date, see id. § 4.310(a), and, through no fault of his own, the Postal Service failed to deliver

his appeal within a reasonable period of time.  We therefore sua sponte reconsider our

May 20 decision, and conclude that the circumstances presented are extraordinary and

warrant vacating our earlier decision.  Accordingly, we vacate our May 20 decision and

reinstate Appellant’s appeal.

The Board will issue further orders consistent with this decision.

   

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the

Secretary of the Interior, 43 C.F.R. § 4.1, the Board grants reconsideration of and vacates

its dismissal order, 51 IBIA 262, and reinstates Appellant’s appeal.

I concur:  

       // original signed                                      // original signed                            

Debora G. Luther  Sara B. Greenberg

Administrative Judge  Administrative Judge*

*Interior Board of Land Appeals, sitting by designation.

51 IBIA 299


	51ibia298Cover
	51ibia298

