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UNITED STATESDEPARTMENT OF THE INTERIOR
Hearings Divison - Office of Hearings and Appeds
215 Dean A. McGee Avenue, Suite 820
Oklahoma City, Oklahoma 73102-3423

NAVAJO NATION Docket Nos. IBIA 97-172-A
and 98-99-A
Indian SAf-Determination Act

25 U.S.C. §8 450, et seq.

Appellant,
V.

ALBUQUERQUE AREA CONTRACTING
OFFICER, BUREAU OF INDIAN AFFAIRS

Appdlee.

ORDER RECOMMENDING
APPROVAL OF
MOTION TO DISMISS
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APPEARANCES: Dori Richards, Office of Regiond Salicitor, DOI, Albuquerque, NM
for the Bureau of Indian Affairs,

Thomas W. Chridtie, Britt E. Clapham and William Johnson,
Assigant Attorneys Generd, Window Rock, AZ
for the Navgjo Nation

BEFORE: Adminigrative Law Judge Richard L. Reeh

BACKGROUND

On September 5, 1997, The Interior Board of Indian Appedls (IBIA) received anotice of appeal
from Appellant, Navgjo Nation (Tribe, Navgjo Nation or Nation). The Nation requested a review of a
decision issued on May 2, 1997 by the Albuquerque Area Office (AAQO) Contracting Officer (CO),
Bureau of Indian Affairs (BIA). The case was assigned case number 97-172-A by the IBIA and was
referred to the Hearings Division of the Office of Hearings and Appeals (OHA) for hearing and a
recommended decison. The Director of the Office of Hearings and Appeds (OHA) assgned this matter
to the Albuquerque, NM OHA. It was later transferred to the undersigned.

The AAO Contracting Officer’s decision partialy declined a proposed I ndian Sdf-Determination
and Education Assistance Act (ISDEA) contract rdating to the Navagjo Nation Water Resource
Management Planning and Pre-Development and Water Rights Litigation programs (WRMPPD). The
Nation had submitted a proposa for renewal contract relating to water rights protection activity and
litigationsupport. The AAO Contracting Officer made essentidly the samedecison regarding theNation's
follow-on contract proposal that was submitted the next year. The Tribe also appeded that decison. That
case was assigned case number 98-99-A and was a so referred to the Hearings Divison. Sinceboth cases
related to the same WRMPPD contract, the same



facts and the same authorities, parties agreed that the matters should be joined.

During a December 15, 1997 pre-hearing conference, parties agreed that an evidentiary hearing
was not yet necessary. Each desired an opportunity to confer with one another, to pursue settlement
opportunities and to address legd issues.  Parties thereafter agreed upon a scheduling order. On
September 18, 1998, the government submitted aMotionto Dismiss for the Nation' s failure to adhere to
the scheduling order.  The Motion was overruled, and a new scheduling order was agreed upon. The
government later submitted a“Motionto Dismissor for Summary Judgment.” Both parties have addressed
theissuesraised. The motion should be resolved in the government’ s favor, as discussed below.

FACTUAL BACKGROUND

Althoughno hearing has beenconductedinthiscase, pre-hearing submittds demonstrate agreement
about the falowing facts. The United States has a trust responsibility to the Navgjo Nation (and other
tribes nation-wide) to engage in water rights protection activity, including litigation. Water rightslitigation
is the responghility of the government. The government and Navgo Nation have historicaly had
agreements relating to Navajo Water Rights Protection. The government and Nation entered into an
ISDEA contract for specific Navajo WRMPPD projects beginning in 1991. Although the contract was
scheduled to expire in 1996, it was extended to May, 1997. The Nation submitted requeststo renew the
contract for 1997 and 1998. The Albuquerque Area Office Contracting Officer timely issued declinations.
The Nation timely appeded.

The partiesdo not agree about the scope of the WRM PPD contracts. The government assertsthat
the proposed 1997 and 1998 contracts were for “litigation support” only, were “discretionary” and then
were only to be entered into either when, or to the extent that, appropriated monieswere adequate to fund
the support. The Tribe asserts that the proposed contracts were for a comprehensive water rights
protection program that must be ongoing until water rightslitigationis concluded. It says, “the mandatory
component of the funding for this program ensures the ability of the Tribeto be able to work to protect its
own interest ...”

The overdl record showsthat the 1991-1996 WRMPPD contract as well as the 1997 and 1998
contract proposals were amdl parts of a nation-wide water protection program administered by the
Department. TheBIA receivesrequestsfor funding WRM PP programsfrom many tribes, and therequests
for funding “gresatly exceed the available gppropriations. In FY 1996 requests exceeded $54 million for
an available $19.8 million ... .” (Virden Declaration)

It appears that, while WRMPPD Statements of Work vary, there are some common provisons.
In Squamish Indian Tribe v. Kevin Gover, C96-5468RJB (DC - Western Didrict Washington) the court
found that the Squamish program entailed measurement of stream flows and devel opment of inter-agency
agreements to manage water on the reservation. Tasks within the Squamish scope were smilar to those
contemplated in the Navgo NationFY 1997 Scope of Work (Government’ s Surresponse, App. C). The
program in Squamish appeared to be more than an




agreement for litigationsupport. In that casethe court found “. . . no support in the record that the Tribe's
water resources program was not a service within the meaning of 25 U.S.C. § 450f(a)(1).”

While the parties disagree about scope in the indant case, they do agree that the proposed
contracts were subject to declination criteria

DISCUSSION

Briefs or Memorandums of Authority and other submissions have been received fromboth sides.
The Navajo Nationarguesthat its water resources program, like that of the Squamish Tribe, supra, isan
ISDEA sarvice requiring mandatory renewds and observance of specific declination procedures. The
Tribe spogtion, however, isweakened by contractual documentsthat demonstratebi-lateral understanding
that the government’ s ability to contract for proposed servicesis limited by the availability of funds. (See
Appendices to Government’ s Surresponse.) Historicd WRMPPD Statements of Work and attachments
to SOWsinthe indant record made it clear that the Navajo Nationwasto performwork only to the extent
that funds were avallable.  This language supports the government’s position that these programs are
discretionary in nature. The government’s position is that the proposals were properly considered and
properly declined. It's position is strengthened by the fact that (1) Congressiona appropriations for
WRM PPD work are madefor the purpose of enabling the Department to administer anationd water rights
protection program; (2) the appropriations are madein limited lump sums that change annudly; (3) the
gppropriations are not suffident to fund every program; (4) funding requests from competing tribes usualy
far exceed the gppropriations, and (5) thereisno statutory methodology for properly alocating the moneys.

The government aso asserts that this apped is moot.

Absence of Remedy

The government argued that the subject of this appeal has been rendered moot because no
avalable gppropriations reman for the years 1997 and 1998, and the Omnibus Consolidated and
Emergency Supplementa Appropriations Act, 1999, (Omnibus Act) prohibits useof FY 1999 moneysto
fund such contracts. Following thereasoning in Pascua Y agui Tribe of Arizonav. Acting Director, Tucson
Area Office, Indian Hedlth Service, IBIA 98-61-A (1998), it said that, even if the Tribe were successtul
inestablishing that itsproposal to contract for the serviceswasimproperly declined, the remedy of funding
acontract for those servicesis not now available.

Regarding the Omnibus Act, the government states that the Tribe sunderlying argument, that the
definitionof “ new contract” isa contract for activitiesnot previoudy covered by an1 SDA contract between
the contracting parties, isfalacious. The government goes on to argue that the term "new contract” may
indude activities previoudy covered because | SDA contracts are not effective in perpetuity but expire after
aterm of years. After expiraion, the government says, a new contract must be executed for a tribe to
continue to plan, conduct, and administer the programs that have been covered under the expired contract.



New Work. ISDA contractsdo not appear to be very good vehiclesfor discretionary WRMPPD
work. Except in specific circumstances recognized by both the Tribe and the government, infra, ISDA
contracts for ongoing work are required to be renewed, and renewed at current or higher funding levels.
Water rights protection, however, is a category of work that does not lend itself to recurrent funding
mesasures. Congressiond funding for Water Rights protection activity appears to be mercurid. Funding
levels are expected to vary sgnificantly from year to year, and the statutes provide no methodology for
dedling with the ensuing problems. WRMPPD contractual documents appear to contain provisions that
work around these problems. They provide, for example, that the Tribe is to perform work only to the
extent that fundsare available. Inlight of such provisions, the government’ s positionsthat (1) each contract
stands on its own and, (2) when a WRMPPD contract expires, a proposed renewd is an gpplication for
a“new contract,” are tenable.

The government declared that appropriated funds are not available to afford the Tribe aremedy.
Asthis declaration was uncontested, it may be determined that dl appropriations for 1997 and 1998 were
fully expended, and no other monies are available for funding these proposals. That leads to a probable
conclusion that no remedy remains, and the claim should be dismissed as moot. If there is an absence of
available remedy, the Motion to Dismiss should be sustained.

Water Rights Contracting

The Navgjo Nation's podgtion is that the ingant renewa proposas are subject to declination
requirements and funding provisons included inthe ISDEA. The Nation says, if the Secretary had wanted
to make the Navgjo WRMPPD contract a discretionary agreement, he or she should have done so by
processing the contract as a Section 103 grant rather than a Section 102 contract. The Nation relieson
Section 106(b) of the ISDEA, asit provides, broadly, that the contract amount shdl not be reduced by the
Secretary insubsequent yearsexcept pursuant to * * * (A) areductioninappropriationfromthe previous
fiscd year for the program or function to be contracted; (B) a directive in the statement of the managers
accompanying a conference report on an appropriation hill or continuing resolution; (C) a tribal
authorization; (D) achangeinthe amount of pass-through funds needed under a contract; or (E) completion
of acontracted project, activity or program. The Nationasserts, and it appears, that neither (C) nor (D)
isgpplicable to theingant contract renewd. It adso assertsthat (E) is not applicable to these proceedings.
Regarding (A) the Tribe argues there has been no showing that Congress reduced the leve of
appropriations from prior fiscd years. Regarding (B) the Tribe says there has been no showing that there
was adirective inthe Report accompanyingany DOI appropriationthat funding for this activity be reduced.
Regarding (E), the Tribe says that the water resource program has not been completed. Rather, it is
ongoing. The Nation submits that, without demongtrating applicability of one of these conditions, the BIA
cannot unilaterdly reduce funding leves through declinations, as it did in this case. The Tribe's basic
premiseisthat it “was not goplying to contract a new program, service, function or activity. Rather, it was
merdy renewing its previous contracts to continue performing the same activities. * * * and * * * the
funding amount had been established under the provisions of Sections 102 and 106.”

The government’ s position is that the renewa application was properly considered under



Section 102 of the ISDEA, and that the BIA fulfilled al procedura requirements for declination. The
government says that the scopes of work for renewa of WRM PPD contractsvary fromyear to year, and
that the Secretary must evaluate amounts, if any, to be awarded for proposed programsin light of written
priority criteriaand limited by the amount of funding provided by legidation.

While the parties agree that the government and Navgjo Nationhave higoricaly had agreements
relatingto Navagjo Water Rights Protection, the government says the WRM PPD contract stands onitsown
and is not areflection of past agreements. It says, “WRMPPD funding isintended to specificaly provide
support for litigatingwater rightsand, if sufficient funds exist, to fadilitatetriba participationinwater rights
development or protection activities.”

The government showed that funding for programs such asthe Navajo Nationwater rights support
program is provided to the BIA in lump sumsthat vary from year to year and, Snce statutes provide no
methodology for doing so, that the Secretary must exercisedi scretionabout how limited appropriated funds
should be apportioned among many competing tribes. It showed that, in order to insure the discretion
would not beexercised arbitrarily, a scoring or distribution systemincorporating nationa program priorities
was implemented. It also showed that dl WRMPPD contract proposals are evauated using specific
ranking factors. In the face of limited funds available, the scoring system led to a partia declination for
1997 and adeclinationfor 1998. These actions followed ranking factor analysesby the AAO Contracting
Officer. They were based on the CO’s determinations that the amountsof funds required for the Tribe's
proposed contractswerein excess of the gpplicable funding levels available. His concluson wasthat the
amount of funds proposed under the contract was in excess of the applicable scored funding level, as
determined under section 106(a) of the ISDEA.

The Navg o Nation has not disputed the fact that limited appropriations were available for 1997
and 1998. It has not disputed the fact that the Secretary had implemented a scoring system for dlotting
limited appropriations. While it did describe the BIA’s scoring system as an “unknown (and perhaps
unknowabl€) prioritizetionsystem,” it did not alege that the scoring systemwas either flawed or improperly
applied by the Contracting Officer. Rather, the Tribe's position was that its Water Resources contract
has existed since 1991, when a base of funding for the serviceswas established. It dso said the contract
proposals wererenewa proposas, and that the Department reduced funding for the proposed servicesin
contravention of section 106(b) of the ISDEA, 25 U.S.C. 8§ 450 j-1(b). (Section 450j-1(b) identifies
circumgtances in which the amount of funds provided under the terms of salf-determinationcontracts shall
not be reduced.)

The BIA is responsible for funding the WRMPPD nationwide. It has done so by developing a
mechanism for equitable didribution of limited funds. The mechanism, through a prioritization method for
dlotting limited appropriations to various tribes, is desgned to insure that dl tribes aretreated fairly. The
Secretarid amount allocated to the Navgo Nation WRMPPD for 1997 was shown to have been based
on the amounts of funds that the BIA dlocated to Albuguerque Area Office for those years in light of
scoring factor andlyss made by the AAO Contracting Officer. That same andlyss was followed for the
Tribe' s 1998 proposal.



The government established the fact that WRM PPD funding is not recurring funding. Thisfact was
not disputed by the Tribe. The government aso showed that the BIA isrequired to exercisediscretion in
dlotting limited WRM PPD appropriations, and that the Bureau avoids arbitrary exercises of that discretion
by reliance on a scoring mechaniam. That mechanism was shown to have been utilized inthese cases, and
the Bureau exercised itsdiscretion by dlotting dl of itsappropriated fundsto administer nationd priorities.
Allocationto onetribe of higher dollar amountsthanthose called for by the scoring mechanismwould result
in taking funds from the WRM PPD contract of another tribe, and the Bureau cannot be forced to do that.
Funds adequate for funding the ingant proposed contracts were shown to be available only in limited
amounts for 1997, and not at dl for 1998. In view of this circumstance, the discretionary determinations
of the AAO Contracting Officer were not arbitrary, capricious or an abuse of discretion. They should not
be disturbed.

After the AAO CO made the determinations described above, did the BIA fulfill procedura
requirements for declinations? The Nation submits that, after the CO made a determination to fund the
1997 renewd contract in alower amount, he did not comply with declination procedures required by the
datutes and regulations. The government submits that al formalities associated with a partia declination
for thisrenewal contract were observed. Recordsinthe casefile show that the CO utilized scoring criteria
to determine alocation of WRM PPD fundswithin the Albuquerque Area, that results of the scoring system
required he make declination decisons and that he timely gave notice of the declinations to the Tribe.

Ultimately, the WRMPPD program has been shown to be one in which tribes perform work for
anaion-wide water rights protection program. Although ISDEA contracting has been used as avehide
to implement nationa priorities, language in SOWs demongirates that participating tribes understand and
agree tha the nationa program is limited by the considered judgment of Congress. Their program
participationislimited by lump sumsthat are gppropriated annudly for thispurpose. Theamount of monies
appropriated reflect Congressional determinations about what is suitable for this program nationdly. The
gppropriations have never been adequate to fully fund every Tribe scontract proposa. Infact, therecord
shows that Congress typicaly funds less than one-third of proposed needs. Congress funds to only the
nationd level it determinesto be appropriate. The Department is then called on to properly digtribute the
lump sum appropriations received. To avoid being arbitrary or capricious, it does so using a ranking
system. Agency action in administering such gppropriations must be given ahigh level of deference. See
Chevron U.SA. v. Natural Resources Defense Council, 467 U.S. 836 (1984), Ferry v. Udall, 336 F.2d
706 (9" Cir. 1964) Exhibits received show that tribes participating in the program understand and agree
to work withinthis system.  Fully funding one tribe's contract proposa when the scoring system does not
cdl for such funding would, necessarily, skew the ranking systemand unfarly take fundsaway from other
tribes. Appendicesto the government’ s Surresponse show that the Navgjo Nation waswell aware of this
system during the course of its water rights protection activity asearly as 1991. To fully fund its renewa
gpplication(s) for 1997 and 1998 would not be fair to other tribes, according to the scoring system, and
the scoring system was not challenged during these proceedings.




MOTION TO DISMISS

If thereisno genuine issue as to any materia fact and one party is entitled to judgment as amatter
of law, thensummary judgment may be rendered. Fed. R. Civ. Proc. Rule 56(c). Istheresuch anissue?
In this case, the government established that the funding was non-recurring and lump-suminnature. It aso
established that the BIA implemented a uniform scoring system to insure proper dlocation of limited
appropriations. The Contracting Officer was shown to have used that system when making the indant
WRMPPD decisions. The Contracting Officer’sdecisonsweretimely made. They were madein light of
the 1997 and 1998 levels of funding dlocated to the Albuquerque Area Office. Noticesof the decisons
weretimdy given to the Navgo Nation. These proofs were required for the government to meet itsinitid
burden. They were not disputed. Nothing submitted by the Navag o Nation established the presence of
a genuine issue about these materid facts. Rather, the Tribe argued that no exception dlows the
government to ether to dedine or to partidly decline the Tribe' s WRMPPD proposals. In the overall
WRMPPD contracting environment discussed above, however, the Tribe's argument is not persuasive.
Inthis circumstance, granting Summary Judgment isappropriate. See Celotex Corp. v. Catrett, 477 U.S.
317 (1986) and Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir. 1994).

CONCLUSION and RECOMMENDATION

Based upon the agreed facts and pre-hearing submittals, a decison in favor of the government is
appropriate, as discussed above. The AAO Contracting Officer’s declinations should be affirmed. |1,
therefore, recommend that the Albuquerque Area Office Contracting Officer’s partia declination (1997)
and his declination (1998) both be affirmed

NOTICE OF RIGHT TO OBJECT

Within 30 days of the receipt of this recommended decision, either party may file an objection to
the recommended decision with the Interior Board of Indian Appedls (IBIA). See 25 CF.R.
§ 900.165(b). An gpped to the IBIA shdl be filed at the following address: Interior Board of Indian
Appeals, 801 North Quincy Street, Arlington, VA 22203. A party who appeals must serve acopy of the
Notice of Apped on the officid whose decison is being appealed. A party who appedls shdl certify such
sarviceto the Board. If nether party files an objection to the recommended decision within 30 days, the
recommended decison will become findl.

Done a Oklahoma City, Oklahoma this April 23, 2003

Il origind sgned

Richard L. Reeh
Adminigrative Law Judge



