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SHAKOPEE MDEWAKANTON SIOUX COMMUNITY
v.

ACTING MINNEAPOLIS AREA DIRECTOR, BUREAU OF INDIAN AFFAIRS

IBIA 94-37-A, 94-38-A Decided February 8, 1995

Appeals from disapprovals of tribal ordinances concerning adoption into tribal
membership.

IBIA 94-37-A dismissed; IBIA 94-38-A reversed and remanded.

1. Indians: Tribal Government: Constitutions, Bylaws, and
Ordinances

The Bureau of Indian Affairs has authority to interpret a tribal
constitution in order to carry out its ordinance approval
responsibility under the constitution.  However, where the tribe
has put forth a reasonable interpretation of its constitution, the
Bureau must defer to that interpretation.

2. Indians: Tribal Government: Constitutions, Bylaws, and
Ordinances

Where a tribe has adopted a constitution requiring Bureau of
Indian Affairs review or approval of certain of its ordinances,
the approval requirement is a matter of tribal law and may be
repealed through adoption of a constitutional amendment.

3. Indians: Tribal Government: Constitutions, Bylaws, and
Ordinances--Statutory Construction: Indians

When officials of the Department of the Interior are called upon
to interpret tribal constitutions, they should employ the same rules
of statutory construction as are applicable to Federal and state
constitutions and statutes.

4. Indians: Tribal Government: Constitutions, Bylaws, and
Ordinances--Statutory Construction: Generally

Under established rules of statutory construction, a statute should
be interpreted so as not to render one part inoperative.
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OPINION BY ADMINISTRATIVE JUDGE VOGT

Appellant Shakopee Mdewakanton Sioux Community (Community) seeks review of 
a November 12, 1993, decision issued by the Acting Minneapolis Area Director, Bureau of 
Indian Affairs (Area Director; BIA), disapproving the Community's Ordinance 10-27-93-001,
and a December 13, 1993, decision, issued by a different Acting Area Director, disapproving 
the Community's Ordinance 11-30-93-002. 1/  Both ordinances concern adoption into the
Community.  For the reasons discussed below, the Board dismisses the appeal in Docket 
No. IBIA 94-37-A, reverses the Area Director's decision in Docket No. IBIA 94-38-A, and
remands this matter to her for further action.

Background

The Community was organized in 1969 under the Indian Reorganization Act (IRA),
25 U.S.C. § 476 (1964). 2/  On August 8, 1969, the Community's Organizing Committee
approved a census roll including 33 names to serve as the base membership roll for the
Community.  On November 4, 1969, the Community adopted a Constitution, which was
approved by the Assistant Secretary of the Interior on November 28, 1969.

Article II of the Community's Constitution concerns membership.  It provides:

Section 1. The membership of the Shakopee Mdewakanton Sioux Community
shall consist of:

(a) All persons of Mdewakanton Sioux Indian blood, not members of any
other Indian tribe, band or group, whose names appear on. the 1969 census roll of
Mdewakanton Sioux residents of the Prior Lake Reservation, Minnesota, prepared
specifically for the purpose of organizing the Shakopee Mdewakanton Sioux Community
and approved by the Secretary of the Interior.

(b) All children of at least one-fourth (1/4) degree Mdewakanton Sioux Indian
blood born to an enrolled member of the Shakopee Mdewakanton Sioux Community.

(c) All descendants of at least one-fourth (1/4) degree Mdewakanton Sioux
Indian blood who can trace their Mdewakanton Sioux Indian blood to the Mdewakanton
Sioux Indians who resided

________________________
1/  No further distinction is made between the two individuals serving as Acting Area Director. 
The term "Area Director" is used to refer to both.

2/ All further references to the United States Code are to the 1988 edition.
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in Minnesota on May 20, 1886, Provided, they apply for membership and are
found qualified by the governing body, and provided further, they are not enrolled
as members of some other tribe or band of Indians.

Sec. 2.  The governing body shall have power to pass resolutions or
ordinances, subject to the approval of the Secretary of the Interior, governing
future membership, adoptions and loss of membership.

Article III provides:

The governing body of the Shakopee Mdewakanton Sioux Community
shall be a general council, composed of all persons qualified to vote in community
elections.  There shall be a business council consisting of the chairman, vice-
chairman, a secretary-treasurer, which shall perform such duties as may be
authorized by the general council.

On November 23, 1971, the Community enacted Ordinance S-3-71, entitled "Voting in 
of New Members."  On the same date, the Community voted in ten new members, stating that
the action was taken in accordance with the new ordinance. 3/   Ordinance S-3-71 was approved
by the Area Director on December 2, 1971.

In 1975, the Community enacted Ordinance 6-13-75, concerning loss of membership. 
The ordinance provided for removal of deceased members from the membership roll, voluntary
relinquishment of membership, and disenrollment of members found to be enrolled in other
tribes.  The ordinance was approved by the Area Director on June 17, 1975.

The Camunity’s present enrollment ordinance was enacted in 1983. 4/  The ordinance
established an enrollment committee and an enrollment office; provided for adoption of a base
roll to be reconstructed from the 1969 census roll; provided that certain rolls prepared in 1886
and 1889 would be used to determine residence in Minnesota as of May 20, 1886; established
procedures for filing and processing applications for enrollment, including an appeal procedure;
and established grounds and procedures for disenrollment.  The ordinance was approved by the
Area Director on May 27, 1983.

In 1980, by Resolution 00083, the Community established a bingo enterprise.  The
resolution provided, inter alia, that if the enterprise proved profitable, "profits are authorized to
be divided among the eligible voting members of the Shakopee Mdewakanton Sioux Community
only after all other expenses for center maintenance and BINGO expenses are paid."  The
Community's bingo enterprise was successful and eventually grew into an even more 
_______________________
3/  Actually, nine of the ten had been voted in at a Nov. 20, 1971, meeting.  However, the
community appears to have ratified its earlier action at the Nov. 23, 1971, meeting.

4/  The record copy of the ordinance has no number.  The resolution enacting the ordinance 
is Resolution 7-4-16-83.
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successful gaming enterprise.  The Community also established a smoke shop enterprise.  
During the 1980's, the Community made various changes in the eligibility criteria for per capita
distributions from bingo and smoke shop proceeds.  In 1982, it provided for distribution to adult
and minor community residents, apparently eliminating the requirement of membership in the
Community.  See unnumbered resolution dated December 12, 1982.  In 1983, it appears to 
have reinstated the membership requirement, at the same time adding a 12-month residency
requirement.  See Resolution 002-12-3-83.  Further changes were made in 1987.  See
Resolutions 7-22-87-001 and 7-22-87-002.  Under the 1987 resolutions, membership was not
required, and residence requirements varied according to categories of distributees.

A "Gaming Proceeds Distribution Ordinance," Ordinance 11-8-88-005, was enacted on
November 8, 1988, but was shortly thereafter repealed and replaced by a “Business Proceeds
Distribution Ordinance.”  Ordinance 12-29-88-002, enacted on December 29, 1988. 5/  The latter
ordinance, among other things, eliminated the residency requirement and established a roll of
adults and a roll of minors, which were to "comprise the final and exclusive list of persons entitled
to receive payments and other benefits from the present and future businesses of the Shakopee
Mdewakanton Sioux Community."  Ordinance 12-29-88-002, sec. 8.  The ordinance also
established a procedure for certification of descendants of the listed individuals.  It is clear from
this ordinance that distributees were not required to be Community members.
 

On October 27, 1993, the Community enacted Ordinance 10-27-93-002, entitled "Gaming
Revenue Allocation Amendments to Business Proceeds Distribution Ordinance."  On the same
date, it enacted the first of the two adoption ordinances on appeal here, Ordinance 10-27-88-001. 
The gaming revenue ordinance restricted per capita payments to enrolled members of the
Community.   The adoption ordinance established qualifications and procedures for petitioning 
to be adopted into the Community.  It also provided for the immediate adoption of a number 
of individuals, whose names appeared on lists attached to the ordinance. 6/

The Community submitted both ordinances to the Area Director for approval. 7/  The
Area Director approved the gaming revenue ordinance
____________________
5/  In its text, this ordinance is also identified as Ordinance 12-22-88-001.  This appears to be a
typographical error.  Ordinance 12-29-88-002 references, inter alia, five resolutions not discussed
above, and not included in the record for this appeal.  All apparently concerned distribution of
business proceeds.  These are:  a resolution dated July 9, 1983, and Resolutions 8-15-85-001, 
8-21-85-001, 11-11-86-6, and 11-14-88-01.

6/  The two ordinances were evidently enacted to ensure compliance with the Indian Gaming
Regulatory Act (IGRA) as it concerns per capita distribution plans, 25 U.S. C. § 2710 (b) (3),
and the "Guidelines to Govern the Review and Approval of Per Capita Payments," issued by the
Assistant Secretary - Indian Affairs on Dec. 21, 1992.

7/  Under IGRA, tribal per capita distribution plans covering gaming proceeds are required to 
be approved by the Secretary. 25 U.S.C.
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but disapproved the adoption ordinance.  The disapproval letter, dated November 12, 1993,
stated in part:

The Community currently has, by virtue of Section 1 of Article II 
[of the Community's Constitution], three categories of members.  These are
(1) those individuals whose names appear on the base roll, (2) children of
enrolled members, provided they have 1/4 degree Mdewakanton Sioux blood,
and (3) descendants of certain Mdewakanton Sioux Indians, provided they have
1/4 degree Mdewakanton Sioux blood and meet some other qualifications not
here relevant.  The adoption ordinance would establish a fourth category of
members, who are lineal descendants of enrolled members, without the need
to establish any degree of blood, whether Mdewakanton Sioux or otherwise. 
The net effect of the adoption ordinance * * * is to eliminate the 1/4 degree
Mdewakanton Sioux blood requirement from the second category, which I do
not believe can or should be accomplished by other than an amendment to the
constitution.

The ordinance, if approved, would automatically enroll 165 individuals,
consisting of 41 adults and 124 children.  I understand that the number of adult
members presently is fewer than 80.  The number of enrolled members, children
and adults, would be more than doubled by the ordinance were it to be approved.

(Area Director's Nov. 12, 1993, Decision at 2).  The Area Director further stated that she
believed adoptions were properly dealt with on a case-by-case basis, rather than through a
"wholesale enrollment of an entire category of individuals."  Id.

The Community appealed this decision to the Board.  However, it also enacted a second
adoption ordinance on November 30, 1993, Ordinance 11-30-93-002.  This ordinance omitted the
automatic adoption provision and thus required all qualified individuals to go through the petition
process in order to be adopted. 8/  The Area Director disapproved the second ordinance

________________________
fn. 7 (continued)
§ 2710(b)(3)(B).  Prior to enactment of IGRA, the Community's distribution resolutions and
ordinances were not considered subject to BIA approval because the Community's Constitution
did not require approval for such enactments.  See, e.g., Dec. 29, 1982, Memorandum from Area
Director to Minnesota Sioux Field Representative.

8/  Section 2 of the ordinance, entitled “Qualifications to Petition for Adoption,” provides:
“Section 2.1  In order to be presented to the General Council for a vote, for the purpose

of adoption into the Shakopee Mdewakantcn Sioux (Dakota) Community, an individual:
“(a) must be a lineal descendant of an individual who is enrolled or was enrolled in the

Shakopee Mdewakanton Sioux (Dakota) Community prior to his/her death.
“(b) must not be enrolled in any other Indian Tribe.
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on December 13, 1993, again stating that, because the ordinance eliminated the 1/4 blood
requirement from Article II, section 1(b), of the Constitution, the change should be made
through an amendment to the Constitution, rather than by ordinance.  The Community appealed
this decision to the Board. 9/

The Board also received three other appeals from the Area Director's December 13,
1993, decision.  These appeals were filed by members of the Community and lineal 
descendants of members.  In addition, the Board received an appeal from the Area Director's
November 12, 1993, decision approving the gaming revenue ordinance.  That appeal was filed 
by four community members.  All of these appeals were dismissed on April 28, 1994, for lack 
of standing.  Feezor v. Acting Minneapolis Area Director, 25 IBIA 296 (1994).

Discussion and Conclusions

In its opening brief, the Community states:  “The comprehensive Adoption Ordinance
passed by the General Council on October 27, 1993, was replaced by the subsequent enactment
of Adoption Ordinance 11-30-93-002.  Therefore this appeal is only from the denial of approval
of Adoption Ordinance 11-30-93-002” (Opening Brief at 1 n.1).  The Board agrees that the
Community's appeal concerning the October 27, 1993, ordinance now appears moot in light 
of the Community's manifest intent to replace that ordinance with Ordinance 11-30-93-002. 
Accordingly, the Community's appeal in Docket No. IBIA 94-37-A is dismissed as moot.  Only
the Area Director's December 13, 1993, disapproval of ordinance 11-30-93-002 remains at issue.

The Community contends that BIA has overstepped its authority in disapproving
Ordinance 11-30-93-002.  For one thing, it argues, the Area
______________________
fn. 8 (continued)

“(c) must have a land assignment or lease on the Shakopee Mdewakanton Sioux (Dakota)
Community Reservation.  A minor child shall be exempt from this requirement and shall not be
required to be a resident of the reservation.”

9/  On Jan. 11, 1994, after the Community's appeals were filed, the General Council purported to
vote a number of individuals into membership.  The Business Council sought an advisory opinion
from the Community Court concerning the propriety of this action and whether or not per capita
payments from gaming proceeds could be made to these individuals.  The Community Court,
although obviously reluctant to issue an advisory opinion, undertook to do so.  The Court stated
that, absent BIA approval of an adoption ordinance, or amendment of the Community's
Constitution, “it would appear that the January 11, 1994 vote is not consistent with the
Constitution.”  In re: Advisory from the Business Council -- Payment of Revenue Allocation to
Thirty-one Members, Court File 037-94 (Shakopee Mdewakanton Sioux Community Court,
Feb. 11, 1994), slip op. at 3.  After similarly concluding that payment of per capita shares would
likely be inconsistent with the Constitution and the gaming revenue ordinance, the Court advised
the Business Council to place the per capita shares of these individuals into an escrow account
until the issue of their membership was resolved.
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Director's authority is limited by the IRA, 25 U.S.C. § 476(d)(1), which permits disapproval 
of an ordinance only if it violates "applicable laws," a term defined to mean "any treaty, Executive
order or Act of Congress or any final decision of the Federal courts which are applicable to the
tribe, and any other laws which are applicable to the tribe pursuant to an Act of Congress or by
any final decision of the Federal courts."  25 U.S.C. § 476 note.

The Comnunity misunderstands 25 U.S.C. § 476(d)(1).  This provision applies to the
approval of constitutions and bylaws, or amendments thereto, which are adopted under the
IRA. 10/  It does not apply to the approval of ordinances.  The IRA does not require that tribal
ordinances be made subject to Secretarial approval.  Kerr-McGee v. Navajo Tribe, 471 U.S. 195
(1985).  Neither does it establish any explicit criteria for the approval of ordinances.

The Community's adoption ordinance is subject to Secretarial approval only because
Article II, section 2, of the Community's Constitution makes it subject to such approval.  The
Constitution does not establish any substantive criteria for approval of ordinances.

[1]  The Community appears to be contending that BIA may disapprove an ordinance
only if it finds the ordinance to be in violation of Federal law.  The Board cannot accept such a
contention.  The Community's Constitution places no such limitation on the Secretary's approval
authority.  Because Community membership and adoption are matters of tribal constitutional
law, and the Constitution explicitly vests the Secretary with authority to review the Community's
ordinances on these subjects, the Board finds that BIA has authority to disapprove membership
and adoption ordinances which violate the Community's constitution.  However, in determining
whether such a violation has occurred, BIA is subject to the rule, enunciated in several Board
decisions, that it must defer to the Community's reasonable interpretation of its own Constitution
and laws.  E.g., Greendeer v. Minneapolis Area Director, 22 IBIA 91 (1992); Rhatigan v.
Muskogee Area Director, 21 IBIA 258 (1992);  Thompson v. Eastern Area Director, 17 IBIA 39
(1989).  See also Ute Indian Tribe of the Uintah & Ouray Reservation v. Phoenix Area Director,
21 IBIA 24 (1991)  (BIA review of tribal ordinances should be undertaken in such a way as to
avoid unnecessary interference with tribal self-government). 

[2]  The Community contends that, at the time its Constitution was drafted, BIA required
that a Secretarial approval provision be included in Article II, even though membership is an
internal tribal matter.  Although not entirely clear, it appears possible that the Community's
argument is

__________________________
10/  25 U.S. C. § 476 (d) (1) provides:

“If an election called under subsection (a) of this section results in the adoption by the
tribe of the proposed constitution and bylaws or amendments thereto, the Secretary shall approve
the constitution and bylaws or amendments thereto within forty-five days after the election unless
the Secretary finds that the proposed constitution, and bylaws or any amendments are contrary to
applicable laws."
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that the approval requirement is not truly a part of tribal law because it was forced upon the
Community.

Several documents in the record date from the period in which the Community was
organized and the Constitution was drafted.  These documents show that the first organizational
meeting was held on April 22, 1969, and that the draft constitution which emerged from this
meeting included the Secretarial approval requirement.  Although substantial revisions were
made before the document was voted upon, the approval requirement remained.  An Acting
Superintendent's letter describing the April 22, 1969, meeting, while not specifically discussing
the approval requirement, indicates that the draft constitution contained "those ideas on which
there was agreement among all those in attendance at this meeting" (Acting Superintendent's
May 19, 1969, Letter to Area Director).  Although there is no evidence in these documents that
BIA forced the approval requirement upon the Community, the Board assumes for purposes of
this decision that BIA at least encouraged its inclusion.

No matter what the origin of the approval provision, however, it is now a matter of tribal
law and will remain so until repealed by the Community.  As the Supreme Court noted in Kerr-
McGee, 471 U.S. at 199, tribes with approval provisions in their constitutions “are free, with the
backing of the Interior Department, to amend their constitutions to remove the requirement 
of Secretarial approval.”  The Board sees no reason to believe that BIA would not approve an
amendment to the Community's constitution which removed the ordinance approval provision.
11/  Until such an amendment is adopted, however, the Secretary retains both the authority and
the responsibility to review the Community Is membership and adoption ordinances.

[3, 4]  The Community next argues that BIA's interpretation of its Constitution is
unreasonable because it makes Article II, section 2, inoperative.  "If a person could not be
adopted without qualifying for membership," the Community contends, "there would be no 
need to provide for adoption, and the Constitutional provision allowing for adoption would 
be superfluous" (Community's Opening Brief at 6).  It continues:

The [Community] interprets Article II, Section 2 of its Constitution as
providing that the Community may enact laws governing adoption, subject to
Secretarial approval, and that adoption is for persons other than those qualifying
for membership under the

___________________________
11/  BIA's more recent policy has been to encourage the deletion of ordinance approval provisions
from tribal constitutions.  See, e.g., June 18, 1980, Memorandum from Acting Deputy
Commissioner of Indian Affairs to Area Director, included in the record for this appeal:

“It has been the policy of this office for some time now to eliminate from tribal
constitutions the review provision because it is frequently confusing and unduly burdensome. 
Moreover, there is no Federal law that requires Secretarial review of tribal enactments.  We
suggest that in the future when amending constitutions you encourage the tribes to eliminate 
this provision from their constitutions.”
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criteria of Article II, Section 1. [12/]  The Community's interpretation of its
Constitution gives meaning to both membership and adoption.  Conversely, the
Area Directors' interpretation gives meaning only to membership. Their reading
of the Constitution renders adoption meaningless. (Emphasis in original.)

Id. at 7.  In support of this argument, the Community cites a number of cases for the
“elementary canon of construction that a statute should be interpreted so as not to render 
one part inoperative.”  Mountain States Telephone &: Telegraph Co. v. Pueblo of Santa Ana, 
472 U.S. 237, 249 (1985),  quoting from Colautti v. Franklin, 439 U.S. 379, 392 (1979).  See
also, e.g., FAA Administrator, v. Robertson, 422 U.S. 255, 261 (1975).  The Board agrees with
the Community that this well-established principle of statutory construction should apply to the
construction of tribal constitutions.  Hopi Indian Tribe v. Commissioner of Indian Affairs, 4 IBIA
134, 82 I.D. 452 (1975).  The Board also agrees that, in order to give effect to this principle of
construction, the term “adoption” must be recognized as having a meaning different than the
term “membership,” and “future membership.”  Once this distinction has been made, it follows
that the Community might well set different criteria for adoptions than for standard enrollments.

Even so, the Board cannot conclude that the Area Director's imterpretation of the
Community's Constitution is unreasonable, as the Community contends it is.  Given the obvious
impact that the adoption ordinance will have upon the membership of the Community and the
membership criteria in the Constitution, it is not unreasonable to interpret the Constitution as
requiring amendment in order to implement the change.  The Board finds that the Area
Director's interpretation is reasonable.

It also finds, however, that the Community's interpretation of its Constitution is
reasonable.  The Constitution gives the Community authority to enact ordinances concerning
adoption.  Such authority necessarily includes authority to establish criteria for adoption.  It is
reasonable to conclude, especially in light of the principle of statutory construction discussed
above, that the Constitution permits the Community to establish different criteria for adoptions
than for standard enrollments.

Where two reasonable interpretations of a tribe’s constitution are possible, the rule
requiring deference to the tribe's interpretation of its own laws comes into play.  That rule 
has even more force here because the ordinance concerns tribal membership, a matter long
considered to be within the exclusive province of the tribes.  See, e.g., Santa Clara Pueblo v.
Martinez, 436 U.S. 49, 72 n.32 (1978) ("A tribe's right to define its own

____________________________
12/  Section 1.1(b) of the adoption ordinance provides in part:

“The Community adopts this Ordinance in order to provide a process to petition for
membership in the Community for those persons of Mewakanton Sioux (Dakota) blood who
may not qualify under Article II, Section 1 (a),  (b) or (c) of the Community's Constitution.  
This Ordinance does not alter the membership qualifications set forth therein.”
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membership for tribal purposes has long been recognized as central to its existence as an
independent political community").  See also United States v. Wheeler, 435 U.S. 313, 322 n.18
(1978); Cherokee Intermarriage Cases, 203 U.S. 76 (1906); Roff v. Burney, 168 U.S. 218
(1897).  The Board finds that BIA and the Board should give deference to the Community’s
interpretation of its Constitution in this case.

The Community's final argument is that the Community Court is the only forum with
authority to determine the constitutionality of the adoption ordinance.  The Board cannot accept
this argument in toto because it has found, as discussed above, that BIA has authority to interpret
the Community's Constitution in connection with its ordinance approval responsibilities.  It
agrees, however, that the Community Court is the preferable forum.  See, e.g., Wells v.
Acting Aberdeen Area Director, 24 IBIA 142 (1993).  Given the ongoing disputes within the
Community, the Board has no doubt that the Community Court will have ample opportunity 
to rule on this point. 13/

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the
Secretary of the Interior, 43 CFR 4.1, the Area Director's December 13, 1993, decision is
reversed, and this matter is remanded to her, with instructions to approve the Community's
Ordinance 11-30-93-002.

                    //original signed                     
Anita Vogt
Administrative Judge

I concur:

                    //original signed                     
Kathryn A. Lynn
Chief Administrative Judge

_______________________________
13/  It is apparent from the record that the Community is deeply divided over membership issues
and that the divisions are of long standing, some evidently stemming from the “voting in” of
members during the early years of the Community.  Some of these controversies have already
been taken to the Community Court and to Federal District Court.  E.g., Smith v. Mdewakanton
Dakota (Sioux) Community, Case No. 038-94, Shakopee Mdewakanton Sioux Community
Court; Smith v. Babbitt, Civ. No 3-94-1435 (D. Minn.).

27 IBIA 172


