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On September 8, 1986, the Board of Indian Appeals (Board) received a request on behalf
of the Delaware, Apache, Fort Sill Apache, Caddo, and Wichita Tribes of Oklahoma (appellants)
to assume jurisdiction over an appeal filed with the Washington office of the Bureau of Indian
Affairs pursuant to 25 CFR Part 2. The appeal concerned a July 10, 1986, decision of the Deputy
to the Assistant Secretary/Director-Indian Affairs (Indian Education Programs) (appellee) to
approve the inclusion of Adult Education Program funds for the Comanche Tribe within that
tribe's fiscal year 1987 Consolidated Tribal Government Program grant. Appellants allege this
decision violates regulations in 25 CFR Part 271, by reducing the level of services provided to
them without their consent. By order dated September 9, 1986, the Board made a preliminary
determination that it had jurisdiction over the case under 25 CFR 2.19, 1/ and requested the
administrative record.

The record was received on October 14, 1986. On November 12, 1986, the Board
received a motion to dismiss and remand from appellee. Appellee alleged the request for the
Board to assume jurisdiction was premature because briefing had not been concluded before
BIA. By order dated November 14, 1986, the Board gave appellants an opportunity to respond
to appellee's motion either in their opening brief or in a separate filing.

Appellants' opening brief was received on November 24, 1986. No further filings were
made. Appellants have not responded to appellee's statement that their motion to assume
jurisdiction was premature. Accordingly, in view of

1/ Section 2.19 provides in pertinent part:

"(a) Within 30 days after all time for pleadings (including extension granted) has
expired, the [Bureau of Indian Affairs official exercising the administrative review authority
of the] Commissioner of Indian Affairs shall:

"(1) Render a written decision on the appeal, or

"(2) Refer the appeal to the Board of Indian Appeals for decision.

"(b) If no action is taken by the Commissioner within the 30-day time limit, the Board
of Indian Appeals shall review and render the final decision."
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appellee's undisputed statement, the Board finds that it assumed jurisdiction prematurely, and
this appeal should be dismissed without prejudice and remanded to BIA for consideration.

Therefore, pursuant to the authority delegated to the Board of Indian Appeals by the

Secretary of the Interior, 43 CFR 4.1, this appeal is dismissed without prejudice as premature
and the case is remanded to the Bureau of Indian Affairs for further consideration.

//original signed

Kathryn A. Lynn
Administrative Judge

//original signed

Anita Vogt
Acting Chief Administrative Judge
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